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PREFACE 


This book deals with the legal aspects of International Trade. 
It is perhaps inevitable that tlie main emphasis should be placed 
on the General Agreement on Tariffs and Trade in view of tlie 
key position which it occupies in the control and movement of 
world trade. 

The General Agreement was negotiated at Geneva in 1947. 
At present there are thirty-five contracting parties to the Gener^ 
Agreement, including aU the main trading nations of the world, 
although Czechoslovakia is the only contracting party from the 
communist coimtries. The key provision of the General Agree¬ 
ment is the general most favoured nation clause by which the 
concessions granted by one contracting party to any other State 
are automatically extended to all other contracting parties. The 
concessions granted under the Agreement cover 80 per cent of the 
volume of world trade. Each contracting party has effected 
substantial reductions in its tariff levels, covering altogether some 
sixty thousand items. Thus the United States tariff levels have 
been reduced by roughly one-third. Though essentially a trade 
agreement, the General Agreement contains important provisions 
affecting the national and international activities of the contract¬ 
ing parties in regard to quantitative restrictions, subsidies, anti¬ 
dumping and countervailing duties, state trading and exchange 
control. The Agreement also embodies a number of rules of 
international commercial good conduct. One of the important 
functions of the Contracting Parties ^ is the settlement of disputes 
and in settling such disputes they apply principles of law as wcU 
as equity. 

In this book the theory and practice of the General Agreement 
are discussed both in relation to international customary law 
and the general principles of law recognised by civilised nations. 
Tlie General Agreement has also been compared with other com¬ 
mercial treaties and conventions. Finally, in view of tlic impor¬ 
tance of the standards of international economic law" it is 

^ The expression ‘ Contractins;, Parties’ in capital letters both in the 
Agreement and this book indicates the contracting parties acting jointly. 
- Sec G. Schwarzenberger: ‘The Standard and Pro\-ince of International 
Economic Law,’ 2 I.L.Q. (1948), pp. 402-420. 
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necessary to examine the application of these standards by the 
Contracting Parties. 

The General Agreement is not the only organisation con¬ 
cerned with international trade. The latter, in varying degrees, 
comes within the purview of the United Nations Charter, the 
Agreement for European Economic Co-operation, the European 
Coal and Steel Community and the European Common Market. 
No study of the legal framework of international trade would, 
therefore, be complete without an examination of the relation¬ 
ship of the General Agreement with these other international 
institutions, and this will be found in Chapters II and X. 

In its original form the present work was a thesis submitted 
to the University of London in 1955 for admission to the Ph.D. 
degree in the Faculty of Laws. The author desires to acknow¬ 
ledge his gratitude to Dr. G. SchwaiTenberger, Reader in Inter¬ 
national Law in the University of London, for suggesting the 
subject supervising the study and for his generous and unfailing 
support, encouragement and guidance. The author is much 
indebted to Dr. B. Cheng and Mr. L. C. Green, Lecturers in 
International Law at University College, London, for their 
constant help and advice. 

The author wishes to express his sincere thanks to the staff of 
GATT and, especially, to M. Jean Royer, for their valuable 
assistance and in particular for granting permission to use the 
GATT Library in Geneva. He also desires to thank Mr. Ivor 
Carlyon Jackson, Mr. Aiul Setcivad and Mr. Frank White, 
Banisters-at-Law, and Mr. J. Fumcll, for their valuable sugges¬ 
tions and criticisms, kindly giv'cn while the work was in the 
course of preparation and to Miss E. M. Kerr for her help in 
preparing and editing the manuscript. 

Finally the author would like to express his appreciation to 
the Publishers for the excellent presentation of this book. 


November 1957. 


V.A.S.M. 
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INTRODUCTION 


The General Agreement represents a concerted effort by the 
majority of tlie important trading nations to solve their tariff and 
trade problems. It embodies a novel type of obligation kno^vn as 
multilateral-bilateralism. This new pattern of legal relationship 
is the result of a compromise between the traditional bilateral 
method and the comparatively recent multilateral approach. The 
nature, implications and scope of this complex relationship are 
examined witli an emphasis on their practical aspect. The 
present work is an attempt to apply the inductive metliod ^ to the 
study of the legal aspects of tlie theory and practice of the General 
Agreement. 

Tliough multilateral trade had fully developed by the latter 
half of the nineteenth century," concerted action by trading 
nations to solve international trade problems on a multilateral 
scale is of fairly recent origin. Prior to World War I, multilateral 
projects had two main characteristics. They were directed either 
towards a preferential tariff arrangement, which did not amount 
to customs union ^ or to the solution of a specific problem. The 
Roxas project of 1665, which is tlie earliest of its kind, and 
the projects of European countries of 1880 and 1897 ® proposing 
concerted action against American competition, are examples of 
tlie former type. The European Danube Gommission (1856),® 

1 Sec G. Schwarzenberger, The Inductive Approach to International Law, 
60 Harvard Law Review (1946-48), p. 539, and also International Law, 
(1949). Vol. I, pp. xlvii-lvi. 

~ F. A. Hilgerdt, A Case for Multilateral Trade, 33 American Economic 
Review Supplement (1943), p. 393 at p. 397. Multilateral transactions 
began as soon as trade developed beyond the stage of primitive barter. 
But the multilateral system as it exists today came into being around 
1870. The svide network of overseas investments by Britain, the indus¬ 
trialisation of the countries of Europe and America, and the trade in 
primary commodities from overseas territories were some of the factors 
which contributed to the development of multilateralism. 

Customs unions arc discussed in Gimp, 10, post, pp. 242 et scq. 

* In 1665 Bishop Roxas, a Hungarian, acting on behalf of the Emperor of 
Austria, launched a project, which did not materialise, for a union 
between Austria, Spain and Bavaria against Fratice. Sec J. Vincr, The 
Customs Union Issue, 1950, p. 93. 

® In 1897 Count Gouluchowski, the Austrian Foreign Minister, made the 
proposal in a circular letter to other European countries. Sec U.S. Tariff 
Commission, Reciprocity and Commercial Treaties, 1919, p. 203. 

® Sec the Judgment of the Permanent Court of International Justice in the 
case of the Jurisdiction of the European Danube Commission {1927), 
P.C.I.J. Series B, No. 14, for the legal status, jurisdiction and powers of 
the Commission. 
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Introduction 


the Univereal Postal Uiuon (1874), the International Union for 
the Protection of Industrial Properries (1883), and the Inter¬ 
national Sugar Con\-ention (1902) provide, on the other hand, 
illustrations of the latter.’ The problems which these arrange¬ 
ments attempted to solve, related to specific fields in \vhich inter¬ 
national action tvas both indispensable and eas>' to realise,® but 
in comparison \snth, for example, the multilateral agreements 
after IVorld W'ar I, their scope and functions were extremely 
limited. 

The most important multilateral arrangement during the Fust 
World War period was the Allied Economic Conference of 1916. 
TTiis took place before the participation of the United States in 
the IVar, and at a conference held in Paris it was agreed by 
France, England and Italy to take concerted action in the field 
of commercial policy both during and after the ^Va^.* 

The agreement declared, inter alia, that ^vith the cessation 
of War, all commercial treaties between allied and enemy po^vcrs 
should be declared invalid, and that, for an agreed period of time, 
the latter should receive no benefits from the most favoitrcd nation 
obligations. This agreement was opposed by the United States 
and other neutral countries who considered it unfavourable to 
their interests, and later, with the entry of the United States 
into the tvar, it was dropped without further action. 

The "Wheat Executive of 1916, which became a model for 
funirc international co-operarion in many fields, and the Allied 
Maritime Transport Council (1917), arc other examples of multi¬ 
lateral action. The characteristic feature of these organisations 
tvas that they possessed no direct executive powers. There was 
merely personal co-operation bchveen the members of the national 
adminbtrations®® rather than a formal delegation of executive 

Pnor to 1913 there exirted over thirty international unions. See 
h. S. Wolf, Intetytattonal Agreements, 1916, and P. S. Reinsch, Puhlie 
International Unions, igio. 

■ * M. Hill, Economic and Ftnanctal Or^anisafionj of the League of Nations, 
1946, p. 13. 

• This Agreement was mainly directed against the Central Po^»cr^, but it 
also represented a stage m the growing disillusionment with the most 
favoured nation principle. In England it was also the first stage of a 
reaction against the free trade policy. The Agreement v-as interpreted 
in the neutral countnes—espeaally is\ the U.S.—as a preferential com¬ 
mercial arrangement involving discrimination against the neutrals. See 
Viner, op. eit., pp. 24-6. 

The Maritime Transport Counal, for citamplc, was composed of two 
Ministers of each of the European Governments, and two delegates from 
the United States. Its admizustrative work was carried out by a staff of 
experts provided by the U.S., the U.IL, France and Italy. 
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po\vcr. Again, tliese organisations ^verc not independent of the 
states ^vhich constituted them, and consequently had not legal 
personality or financial independence.^^ 

The efforts of the Supreme Economic Council towards multi¬ 
lateralism were made ineffective by the rapid disintegration of 
both national and international controls, during the first half of 
19ig.^' President Wilson’s Fourteen Points’^—especially the 
third Point—did, however, give inspiration to the formulation of 
Article 23 (c) of the League Covenant, This third Point en¬ 
visaged the ‘ removal so far as possible of all economic barriers 
and the establishment of equality of trade conditions among all 
nations consenting to the peace and associating tliemsclves for 
its maintenance.’ Article 23 (c) in turn contemplated ‘equitable 
treatment of the commerce of all Members of tlie League subject 
to and in accordance ^vith tiie provisions of international con¬ 
ventions existing or hereinafter to be agreed by Members of the 
League.’ 

It can be seen tliat the pro\Tsion in the Covenant was far 
more restricted and limited than Wilson’s third Point. The 
former stipulated only for equitable, not equal, treatment, and 
such treatment was to be extended only to the commerce of the 
Members of the League, and not to all nations. Again, tlic 
Covenant provision was subject to the provisions of conventions 
existing or future to ^vhich the League Members were, or might 
become, parties. 

Wilson contemplated a truly liberal multilateralism, but the 
League Covenant confined its aims to a preferential arrangement 
among the League Members and a discriminating policy against 
the non-Mcmbers—a discrimination which in reality ^vas directed 
against tlie defeated Central Powers. This becomes increasingly 
obvious when it is recalled tliat under the terms of the Peace 
, Treaty, Germany was bound for five years—and tlie other Central 
Powers for three years—to accord preferential treatment to the 
Allied and Associated pois'^ers. 

Sec W. Friedman, International Public Corporations, 6 M.L.R. (194-3), 
pp. 185-208, for a detailed discussion of the legal aspects of intema- 
■ tional unions, and also The Public Corporation, 1954. 

H. W. V. Temperley, A History of the Peace Conference of Paris, Vol. I, 
p. 299. In certain re.'pccts the Council was the direct precursor of tlie 
economic organs of the League. 

■ 13 Address of President Wilson delivered at a joint Session of Congress, 
January 8, 1918. Messages and Papers of the Presidents, Vol. XVI, 
p. 8424. 
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Even though the objective of the removal of all economic 
barriers contained in ^Vilson’s third Point ^vas included in the 
American draft of the Covenant, it received opposition from 
other countries and u'as not incorporated in the League 
Covenant.’* This rejection of \\'iIson’s liberal objectives and the 
acceptance of the watered-down and restricted provisions in the 
Covenant were explained by Mr. Young when he stated that 
\\'ilson’s third Point ‘ tvould have outlatvcd not only the different 
tariff systems of European and South American states and of 
Japan, but also the Imperial preference of the British Dominions 
and the Colonial tariff s>’stems of France, Italy, Portugal and the 
United States.’ ” 

The entire League Era can be divided into three broad 
periods: the pre-depression period of 1920-30, the 1930-39 
period and the Second W'orld War period. 

*920-30 : This period began with the establishment of the 
Economic Committee of the League and the convening of the 
Brussels Financial Conference (1920). The problems which con¬ 
fronted the League at the start of its work vverc formidable. 
European trade was strangled by national measures enforced 
under the exigencies of war wWch resulted in chaos in the 
currency systems of all countries. Prohibitions and currency 
restrictions exerted a restraint on the free flow of trade, whilst 
the rupture in international commercial relations caused by the 
war remained unbridged. The most favoured nation standard 
was to a large extent inoperative, and fluctuations in tariff levels 
provided yet another factor contributing to the instability of 
international trade.” 

It was therefore the task of the Brussels Conference to look 
for an agreed solution to these tremendous problems.” The 
delegates to thb Conference were nominees of the respective 


** D. H. MilJer, The Drafting of the Coienant, igaB, Vol. I, p. 19. 
Quoted in Teraperly, op. o/., VoL V, pp. 67-8. 

During this perioa the following conferences were held under the 
autpices of the League; the Financial Conference (Brazil), (1920); the 
Geneva Conference (1922); the Geneva World Economic Conference 
(May 1937); and the Geneva Conference (October 1927) which led to 
the Geneva Convention of I927, on the Abolition of Import and Export 
Prohibitions and Restrictions, 
tt See M. Hill, ob. eit., p. 36. 

** For a detaUea account of the worh of the Brussels Conference, see 
Brussels Conference i$70—The Recommendations and their application, 
L.N. Document C.io, M,7, 1923, IL 
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governments taking part in it, but they acted as experts and not as 
representatives of their governments. 

The main efforts of the Conference rvere directed towards 
assisting in the financial reconstruction of individual countries. 
It recommended the abolition of artificial restrictions on inter¬ 
national trade and the restoration of the pre-^var liberty of 
trading; but apart from this trend towards liberal trading, there 
were t\vo significant factors contributing to the development of 
international economic la\v. In the first instance, the Conference 
set both a precedent and an example, for future attempts at a 
multilateral solution of international problems; in the second, 
it formulated a number of precepts which later exerted great 
influence on governments and expert opinion, and to whicli 
reference has since been constantly made. 

After the Conference, the Economic Committee of the 
League accepted certain objectives laid down in the recommenda¬ 
tions of the Conference,t\vo of which deserve special mention. 
The first envisaged the conclusion of long-term commercial 
treaties embodying the unconditional most favoured nation 
clause. The adoption of this type of clause opened a ne^v stage 
in the development of international economic law, for liitherto 
the most favoured nation clause had been confined to bilateral 
treaties. Even ^vhcn contained in multilateral treaties, it was 
either extracted unilaterally from a defeated power, or was 
granted by one of the signatories to the other without generalising 
it to all parties to the treaty. The Treaty of Paris (1814) and the 
Peace Treaty of 1919 provide excellent examples.*® Con¬ 
sequently, altliough these treaties were multilateral, the most 
favoured nation clauses in them were not truly multilateral in 
scope. 

The second significant objective was tire abolition of pro- 


These objectives were: (a) the establishment of equitable treatment of 
the commerce of all countries (as provided in Article 23 (c)) of the 
Covenant; (b) the restoration of the pre-ivar freedom of commerce; (c) 
the abolition of prohibitions and quantitative restrictions; (d) stabilisa¬ 
tion of tariff rates; (c) conclusion of long-term commercial treaties 
embodying the unconditional most favoured nation clause. For details 
sec Commercial Policy in the Inter-War Period, International Proposals 
and National Policies, 1942, L.N. 1942, II, A.6, Part i. Chap. i. 

-0 By’ the latter Germany undertook to grant most favoured nation treat¬ 
ment for five years to the Allied and Associated powers. By the former 
(Art. XII) Great Britain guaranteed most favoured nation terms to 
French subjects and commerce in India. 
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hibitions and quantitative restrictions, both of %vhich had created 
a comparatively nc^v problem in international trade. TJie free 
movement of trade became more and more seriously threatened 
by them as the inte^•^va^ period progressed, for in many instances 
they ^^•ere used to replace tariffs as a means of controlling foreign 
trade. 

The Economic Committee carried on its work in co-operation 
^vith such non-official international bodies as the International 
Chamber of Commerce,®* and helped to lay the foundation of law 
and custom in respect of many new tariff problems. 

At the Genoa Conference (1922), a Convention on the 
Simplification of Customs Formalities was dratvn up.®* This 
provided not only for the publication in a simple and accessible 
form of customs regulations, but also for the immediate publica¬ 
tion of changes in tariffs and customs regulations. The attempt 
of the 1929 diplomatic conference to create an international 
agreement covering a wider field of related problems failed 
because of the unwillingness of the majority of States to liberalise 
existing municipal legislation. 

The t^vo Geneva Conferences of 1927 ** are important because 
of the efforts made to solve various problems, and to formulate 
basic rules relating to international trade. Even though the world 
Economic Conference did not deal specifically with the question 
of multilateral tariff arrangements in any of its resolutions, it 
recommended ‘collective action’ to encourage the expansion of 
international trade by removing or lowering barriers to inter¬ 
national trade set up by excessive customs tariffs.** It was also 
recommended that the scope and form of the most favoured 
nation clause should be of the widest and most liberal character.®* 


In this connection reference may be made to the attemptj by the Con* 
tractini; Parties to secure co-operation vfith the I.C.G., see poU, p. 7o. 

** November 3, 1933. See Articles VII, VIII and X of GATT, which deal 
with valuation for customs purposes, lonnalitles connected with importa¬ 
tion and exportation and publication and administration of trade re^la* 
tions. See also the reports of the working parties adopted by the Con¬ 
tracting Parties on these topics, Basic IntirumeTitt, Pirst Supp., pp. J00-7 
and Second Supp., pp. 53-9. 

23 World Economic Conference, May 1927 and the Geneva Conference of 
October 1937. 

3* Report and Proceedings of the M'orW Etonomie Conference, 1927 ^.N. 
Document C 356, M.isg, *927, II), 1, p. 39. C/. paragraph 3 01 the 
Preamble to GATT which refers inter aha to the substantial reduction of 
tariffs and other barriers to trade. 

3* ibid., p. 43. 
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These recommendations*® drew immediate attention to the 
question of the conflict between multilateral preferential arrange¬ 
ments and the most favoured nation principle. A solution ^vas 
put forward by Mr. Ricdl on behalf of tlie Austrian Committee 
of the International Chamber of Commerce. He suggested that 
parallel negotiations should be conducted among a large number 
of States for the reduction of tariffs, and tliat contracting States 
should accord each other most favoured nation treatment, but 
that such pledges should not be extended to non-contracting 
States.*^ 

The Economic Committee was thus faced with two opposing 
views. Certain countries held that it was necessary to adopt 
a provision whereby the most favoured nation clause embodied 
in a bilateral commercial treaty would not affect plurilateral 
economic conventions. It was argued that countries which stay 
out of the convention in the absence of such a stipulation \vould. 
by insisting on their rights to most favoured nation treatment 
contained in bilateral treaties, be able to enjoy the benefits of 
the multilateral convention without incurring its obligations. It 
is interesting to note that this point came up again at die time 
of the drafting of the Havana Charter.*® Opposing this was the 
opinion that countries unwilling to join the plurilateral con¬ 
ventions might not be prepared to give up their rights under 
bilateral treaties. Such countries might consider the efforts of 
the League to sponsor multilateral conventions as attempts to 
form preferential blocs, and might thus develop a Jiostility 
towards tlic League. 

A compromise ^vas therefore worked out,*® the essence of 
which was that rcscr\'ation from most favoured nation obliga¬ 
tions could only be justified in the case of plurilateral agreements 

In its Report, the Economic Committee of the League, referring to these 
recommendations stated that ‘ the World Economic Conference of 
Geneva when it recommended the conclusion of plurilateral economic 
conventions . . . the application of the most favoured nation clause in 
the %vidcst and most unconditional form probably did not quite realise 
that up to a point these two recommendations might clash.’ See 
Recommendations of the Economic Committee relating to Commercial 
Policy, 1929, L.N. Document C.138, M.1929, II, p. 13. 

-t Sec Viner, op. cit., p. 27. 

-s See post, p. 21. 

The achievement of such a compromise in the case of thp H.avana 
Charter, the main features of this compromise and the relation of the 
Contracting Parties to third parties are discussed elsewhere in connection 
with the problem of third parties, see post, pp. 134 ct scq. 
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of a ‘ gtncral character.’ The Tescr\-adons should be stipulated 
expressly in such conventions and they ^vould be justified only 
when the State claiming the advantage of the plurilateral con¬ 
ventions u’asnot prepared to grant full reciprocity in the matter," 
This compromise formula in a more refined form was sub¬ 
sequently incorporated in various treaties of both multilateral** 
and bilateral ** t)’pes. 

Tlierc is a noticeable tendency in State practice to standard¬ 
ise these provisions in treaties, the fundamental principle being 
that the rights of third parties cannot be taken away by another 
treaty, whether multilateral or bilaieral, to which they are not 
parties. The Austrian Go\’emmcnt, referring to the recom¬ 
mendation of the Economic Committee under discussion, 
observed that tlie mere inclusion in future treaties of a clause 
would not be sufficient to nullify the most favoured naUon rights 
of a third party. ^Vhen a collective agreement has been con¬ 
cluded, States not parties to such an agreement should be re¬ 
quested to refrain from claiming the benefits of the agreement 
under a most favoured nation clause unless they arc prepared, 
tvhilc remaining outside the agreement, to assume its obligations.** 
The above observations, the recommendation of the Com¬ 
mittee, and the standard clauses which appeared in various 
treaties follo^ving the recommendation, differ in one respect from 
the traditional conception of the operation of the most favoured 
nation clause. If one of the parties to a bilateral treaty con¬ 
taining a reciprocal most favoured nation daiise enters into a 
subsequent treaty >vhethcr bilateral or multilateral, the other 
party can, by virtue of the most favoured nation obligation, claim 
tlte benefits of the concessions contained in the subsequent treaty. 

Recommendations of the Economic Committee Relating to Commercial 
Policy, 1939, L.N. Document C.138, M.53, 1939, II, pp. 13-14. 

Thus Article I of the hfuUilateral A^cement betwen the U5., Belgium, 
Greece, Columbia, Panama, Nicaragua and Guatemala of 1935 states 
that most favoured nation obligations shall not apply to multilateral con¬ 
ventions of ‘general applicability’ which relate to trade conducted over 
a considerable area and when the object of such conventions is the 
liberalisation of international trade and when they are open to adoption 
by all countries. 

** e.g.. Article I of the Commercial Treaty between Switzerland and 
Belgium-Luxembourg (August 1929) contains a provision similar to the 
one referred to in the preceding footnote. 

*1 Observations by the Austrian Gowemment on the Recommendation of 
the Economic Committee Relating to Commercial PoUcy (LJf. Docu¬ 
ment C.138, M.53, t$29, II). L.N. Document E.618, Geneva, 
September 36, 1930, p. 8. 
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This right is independent of the %villingness of the party con¬ 
cerned to undertake the obligations of the subsequent treaty. 
By seeking the coasent of such a party to forego its traditional 
rights unless it is prepared to undertake tlie obligations of the 
multilateral convention, a departure from the traditional con¬ 
ception is effected. The enjoyment of the benefits of a former 
unconditional most favoured nation clause is tlius now subject to 
a condition, the condition being that the obligation contained 
in the convention should be accepted. A country is therefore 
required to undertake the obligations of the convention to which 
it is not a party or does not wish to become a party, in order 
to enjoy the rights to which it is entitled by virtue of a former 
treaty. 

It may be argued that this stand can be justified on the 
ground that it helps tire participation of a greater number of 
countries in a multilateral convention for the liberalisation of 
world trade. It may also be argued that the entire basis of the 
new deviation is nothing less than an insistence on the principle 
of reciprocity; no country should claim any rights unless it is 
prepared to undertake the corresponding obligations. But the 
fact remains that it constitutes a deviation from the traditional 
conception of the rights and obligations under the most favoured 
nation clause. 

It is significant to note that neither the Havana Charter nor 
the Agreement contains a clause following the line of the Com¬ 
mittee’s recommendations. The attitude of the Contracting 
Parties is that prior international obligations shall not be invoked 
to frustrate the obligations under the Agreement. Tliey do not, 
however, insist tliat if the results of tlic negotiations under the 
Agi'cement conflict with previous obligations, tlie previous obliga¬ 
tions should be modified or terminated \vithout consent of the 
parties concerned.^'* 

In 1927, a Convention on the Abolition of Import and Export 
Prohibitions and Restrictions was adopted.’’’ It ^vas the most 
comprehensive multilateral economic agreement ever concluded 
up to that time. Certain countries feared tliat the reserv-ations 

See for example, Tariff Negotiation Procedures, paragraph 3 (c) in Basic 
Instruments, Vol. I, p. 105. 

35 3 Hudson, p. 2160. Twenty-nine States signed the Convention and twenty- 
one signatories ratified it subject to ratification by the remaining signa¬ 
tories. 



10 


Introduction 


allowed in the case of other countries ^v•ould jeopardise their o%vn 
economic life,” The great economic depression eventually 
caused the failure of the Convention, but nevertheless it achieved 
certain tangible results.*^ The persuasion of the League led to a 
substantial abolition of quantitative restrictions, and by 1930 
they no longer constituted a formidable barrier to international 
trade.*® 

Much had to be done, however, to achieve a reduction of 
tariffs. The three ^rais prior to 1927 had shotvn an uptvard 
tendency in the tariff levels,®* and the ^Vo^Id Economic Con¬ 
ference of that year agreed that there should be a general reduc¬ 
tion of tariffs. The most significant feature of Conference 
was its refutation of the traditional doctrine that tariffs tvere a 
matter of domestic concern. The Conference recommended 
individual reduction of tariffs, but a collective tariff reduction 
tvas also envisaged. It was also thought desirable that a standard 
most favoured nation clause should be codified; and to achieve 
both these ends, the European Consultative Committee was estab¬ 
lished. 

Following the World Econormc Conference, a number of 
bilateral treaties embodying provisions for tariff reductions were 
concluded.^® No substantial reductions were achieved, but the 
general rise in tariff levels was nevertheless checked. Attempts 
at collective action in this field were, ho^vcver, abortive. 

1930-39 period: The general trend towards the reduction 
of tariffs and a comparative economic stability was shattered by 
llic onslaught of the world economic crisis. In June 1930, the 
Hawly-Smoot Tariff Law was enacted in the United States,*^ 
and following the great rise in the United States tariff level, many 
European countries increased their tariff's. The sudden curtail¬ 
ment of the flow of United Stales capital into Europe, and the 

** It would seem that the bitter experience of the League with regard to 
reservations to multilateral conventions paved the way for the present 
unfavourable attitude of states towards such reservations. Neither the 
Havana Charter nor the Agreement permit any reservations. 

Ikf. Hill, op. cit.y p, 45. 

.** League of Nations Economic, Finandal and Transit Department, 
Quantitative Trade Controls, Their Cause and Nature, 1943, LN. 
Publications 1943, II, A.5. 

** The World Eeonomic Conference, ZQtJ, Final Report, Introduction, 
LN. Publications tgay, II, 46(a). 
e.g.. Treaty between France and Germany, May 4, 1927. 

By this law the United States raised its tariffs on nine hundred items. 
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repatriation of French capital after the stabilisation of tlic franc, 
put an enormous strain on the balance of payments position of 
the European debtor countries."** There was a steady fall in 
agricultural prices which caused an intensification of tiie protec¬ 
tion of agricultural products in countries such as Germany, Italy 
and France. All these combined factors led to a revcisal of the 
trend towards multilaterah'sm, and a widespread application of 
the most favoured nation principle. 

Spurred to action by these dangers, the League, in 1930, con¬ 
vened a Conference for concerted action. Tliis Conference came 
to be knowm as the Tariff Truce Conference. The proposal was 
for a tariff truce, whereby all tire participating countries would 
undertake to abstain from raising their tariffs."*^ It had to be 
abandoned, however, because of opposition from various quar¬ 
ters, and the most that could be achieved was a very restricted 
commercial convention extending the period of existing com¬ 
mercial treaties for one year."** Even this failed to come into 
force as the required number of ratifications were not forth¬ 
coming. 

Article 2 of this convention, however, merits special mention; 
it provided that if any of the signatories raised the customs duties 
above the existing level, another signatory aggrieved by this 
action could initiate consultations wth a view to redressing the 
injury. Article XXIII of GATT similarly contemplates action 
in the event of an injury by the action of a contracting party. As 
will be seen from tlie practice of the Contracting Parties, the 
redress of tlie injury can be effected—not only by the witli- 
drawal of the injurious measure but also by compensatory adjust¬ 
ments. It would seem therefore that the basic idea underlying 
these provisions, both in this Convention and later in the Agree¬ 
ment, was the general principle tliat a ^vron,gful breach of an 
international agreement entails the award of compensation for 
the injury caused. This principle was laid down by the Perma- 
M. Hill, op. cit., p. 50. 

Parawaph 5 of the Tariff Negotiation Procedure adopted by the Con¬ 
tracting Parties enjoins the governments participating in proposed tariff 
negotiations to refrain from increasing tariffs in order to improve their 
bargaining position in these negotiations. It is specifically directed 
against the unfair acquisition of bargaining advantages and the pro¬ 
vision is reminiscent of the ‘ tariff truce.’ 

Commercial Convention, opened for signature at Geneva on March 24, 
1930, Germany, France, Italy, the United Kingdom and fourteen other 
countries signed this convention. 
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nent Court of International Justice in the Charzoiv Factory case 

{mi)" 

Apart from the fact that it is the first time that thb principle 
tvas incorporated in a multilateral treaty dealing tv’ith tariffs, 
another point may be noted. By accepting this principle in rela¬ 
tion to tariffs, die League strengthened the attack against the 
traditional conception that tariffs %vcre entirely a question of 
domestic concern. 

The three years following the 1930 Convention saw the 
world engulfed by an economic depression. Tlie main features 
of this crisis are well knoivn. The fall of prices led to an increase 
of protective measures. Tariffs were raised and export subsidies 
introduced. The financial situation became acute in 1931 and 
broke dmvn multilateral settlements, resulting in serious mal¬ 
adjustments in balance of payments. The abandonment of the 
Gold Standard by a number of countries, and the linking of their 
currencies to sterling was followed by the formation of four 
currency groupings."* The comparative stabilisation of the 
sterling bloc facilitated the expansion of trade in that bloc, whilst 
in other countries a policy of restriction of imports and cn» 
couragement of exports tended to intenafy the difficulties of 
balance of payments. Quantitative restrictions and exchange 
control again took a predominant position. A shift from a world¬ 
wide multilateralism which was being built up by the labour of 
the League, terwards preferentialand regional arrangements** 
constituted yet another feature, and it ivas during this period that 
State trading emerged as a disturbing factor, bringing tvith it 
in its train still further problems. 

<5 P.C.I.J. Series A, No. 9, at p. 21. ‘It is a principle of international law 
that the breach of an engagcnient involve* an obligation to make repara¬ 
tion in an adequate form.' 

(a) The fold bloq—France, Switzerland, the Netherlands, (b) Cotintriei 
maintaining an artificial parity by means of exchange control—Germany 
and some primary\?oods producing countries of Europe, (c) Countries 
with depreciated and conirollcd exchange—most Latin-American coun¬ 
tries, Greece, Czechoslovakia, (d) Countries with depreciated and free 
exch.inge—the United Kingdom and in general the sterling bloc. See 
M. Hill, op. eit„ pp. 37-61, for detail* of the above. 
e.g., The Ottawa Conference and the Establishment of Imperial Pre¬ 
ference (1932)- C 

** e.g., The Oslo Convention for Economic Rapprochement (1930)— 
Parties; Denmark, NoiVay, the Netherlands, Sweden, Belgium and 
Luxembourg (5 Hudson, p\866); The Ouchy Convention for the Lower¬ 
ing of Economic Barriers, ipaa—^Parties: Belgium, the Netherlands and 
Luxembourg (6 ffutfion, p. 
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The League, through the Second Economic Conference for 
Concerted Economic Action, now admitted tliat tlie possibility 
of multilateral reductions of tariffs was closed, and any tariff 
reductions would have to be contained in bilateral agreements of 
the pre-1929 type.'*'’ 

This attitude led to a change in tlie relationship bclAvecn the 
League and the activities of its member States. Instead of being 
the originator and convener of multilateral conferences, the 
League now assumed tlie role of expert adviser, a role ivhich, in 
view of its obligations towards both the debtor and investor 
countries of League Loans, it was both ready and able to play.'"’ 

Tlie Oslo and Ouchy Conventions—apart from the fact that 
they represented the tendency for regional arrangements—are 
important for the folloiving reason: Article I of the former 
contemplated communication and consultation between inter¬ 
ested parties prior to the increase of existing duties or the 
introduction of new ones. Tliis provision introduced a new 
approach to international tariff relations, and further weakened 
the traditional claims of exclusive domestic jurisdiction in tariff 
matters. Moreover, it laid down the rudimentary basis of the 
standard of economic good-neighbourliness, ivhich ivas later to 
be elaborately manifested in the theory and practice of GATT. 

The Ouchy Convention went a long way towards a general 
lowering of trade barriers among the participating countries, 
thereby demonstrating its practical value. On the theoretical 
side, lioivever, it again illustrated that the conflict between pluri¬ 
lateral arrangements and most favoured nation obligations had 
not been solved."^ Great Britain refused to waive tlie most 
favoured nation benefits accruing to it under bilateral agreements, 
whilst the Ottawa Conference declared that regional arrange¬ 
ments could not be allowed to override most favoured nation 
obligations in bilateral agreements.'* Article 8 of the convention 

R. Snyder, The Most Favoured Nation Clause, 1949, p. 187. 

M. Hill, op. cit., p. 61. 

J. 'Vincr, op. cit., pp. 30-1. Belgium and the Netherlands both had 
commercial treaties with the U.K. and other countries and it ss'as pro¬ 
vided in the Ouchy convention that it should not come into eflcct until 
the U.K. and the other countries had waived their rights. In the absence 
of such a waiver the convention did not come into force. 

52 Tlie Agreement for the Non-application of the Most Favoured Nation 
Clause "to certain Multilateral Conventions (opened for signature by tlie 
American States at Washington July 1934) may be mentioned as an 
example of the opposite trend. Article I enjoins the parties not to invohe 
most favoured nation clauses in bilateral treaties so as to claim the bene¬ 
fits under multilateral conventions of the t>TJC specified in Article II. 
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prodded for a de facto partidpation in the convention. States 
not bound by it, but observing its provisions, ^vere entitled to its 
benefits. Finally, the convention provided for a 50 per cent 
reduction of the existing tariff duUcs during a period of five )'cars 
by successive 10 per cent annual reductions, and this later 
inspired the 1953 French plan for tariff reductions”—a 30 per 
cent reduction during three years at the rate of 10 per cent per 
annum. 

At the request of the Lausanne Conference, the League 
appointed a Preparatory Commission of Experts tvhich prepared 
a ‘Draft Annotated Agenda’ for the World Monetary and 
Economic Conference held in London in 1933. This contained 
a proposal for the reduction of tariffs and the elimination of trade 
barriers. It recermmended a declaration that ‘in normal con* 
ditions the unconditional and unrestricted most favoured nation 
clause should form the basis of commercial relations.’ 

The Commission also discussed the question of excepdons to 
the most favoured nation clause and whether the terms 01 
plurilateral agreements should be permanently exempted from 
the clause.** It rvas suggested that such exemptions should be 
granted only if similar multilateral conventions were made open 
to all nations; that they should be concluded under the auspices 
of the League, and that their aims should be directed to the 
promotion of general interests. They should not be designed to 
create new hindrances to international trade. On similar lines 
but with slight modifications, a proposal relating to this problem 
was submitted by Mr. Cordell Hull.** 

The London Conference—the last of the international con¬ 
ferences, held in 1933—failed completely o^ving to the unwil¬ 
lingness of the countries concented to relax trade restrictions, and 
their excessive zeal for bilateralism, regionalism and discrimina¬ 
tion. 

** "niis plan was submitted in July 1953 by the Ficnch Government with 
the support of four other European countries for acceptance by the Con¬ 
tracting' Parties. For details « the plan, sec Basic Instruments, Second 
Supp., pp. 67-93. For a discussion of the significance of the French 
plan and its legal aspects see post, pp. 118, 119. 

League of Nations Monetary and Ewnomic Conference, Draft Annotated 
Agenda, L.N. Publication 1933, II, Spec. I, 

** For details see League of Nations Monetary and Economic Conference, 
Reports approved by the Conference on July ay, 1033 and Resolutions 
adopted by the Executive Committee, London 1933. L.N. Document 
C. 435, M.aao, 1933, II, p. 43. 
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The most significant achievement of the League—from the 
standpoint of international economic law during the remaining 
years before the War—^was the formulation of the standard most 
favoured nation clause by the Economic Committee.'^''’ This 
standard clause has been adopted in many subsequent treaties 
•ivith necessary alterations. The most favoured nation clauses in 
the Havana Charter and the agreement are also modelled on 
this clause. 

It ^vas on the suggestion of the United States Government ^' 
that the ‘Bruce Committee’ was appointed to draw up a plan 
to provide international economic co-operation in the threaten¬ 
ing war conditions. In December 1939, the League Assembly 
approved the recommendations®® of the Committee and later 
these formed the essential pattern of the Economic and Social 
Council of die United Nations. 

The declaration of war by Italy meant that the League of 
Nations was then practically cut off from the world. An invita¬ 
tion ^vas extended from Princeton to transfer the League 
Secretariat to Princeton.®® Tire invitation was accepted on 
behalf of the Economic Finance and Transit Department of the 
League, and the main body of the Secretariat moved to Prince¬ 
ton. 

During the war, the League rendered immense service by 
providing statistical and other information relating to inter¬ 
national economics. It also devoted much attention to the study 
of the effect of war on vs'orld economy, and to tlie other problems 
of wartime—such as the rationing of food supplies and con¬ 
sumption. Studies made on post-war problems were also of 
the greatest importance.®® The League co-operated with the 


See League of Nations Economic Committee, Equality of Treatment in 
the Present State of International Commercial Relations—The Most 
Favoured Nation Clause, 1936. L.N. Publication 1936, II, B.g. 

Letter dated Februar>' 2, 1939, from Secretary Cordell Hull. Sec 
F. Walters, The History of the League of Nations, Vol. II, 1952, 
pp. 760-1- 

The Development of International Co-operation on Economic Matters, 
issued as a special supplement to the Monthly Summary of the League 
of Nations for August 1939. 

A® See F. Walters, History of the League of Nations, 1952, Vol. II, p. 810. 
TLis was a joint invitation by the Univereity of Princeton, the Rockc- 
■ feller Foundation and the Princeton Institute of Advanced Study. It 
had the moral backing of the United Stales Government. 

See Commercial Policy in the Post-War World. L.N. Publication, A.7, 
1945 - 
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various governments, and gaw expert advice for the purpose of 
furthering the objectives of the Atlantic Charter.** It established 
contacts and continued to co-operate with the netviy-crcated 
inter-govemmental agencies.” The League Assembly met in 
Geneva in April 1946, and by a series of resolutions transferred 
its poweis and functions to the United Nations which had already 
agreed to accept them. 

T/ic Contribution of the League to International Economic Law 

Innumerable studies on the various aspects of the League 
have been published. A brief attempt must be made, however, 
to examine its contributions in the field of international economic 
law, especially in connection with GATT. The true merit of the 
League is reflected m the initiation of new principles and 
approaches, and lire strengthening of existing ones, rather than in 
their final .and unequivocal establishment. It can be said that 
the ideals and objectives behind the Havana Charter and the 
Agreement would not have taken root but for the spadervork 
of the League, and that the failures of the League arc, in a way, 
as significant as its achievements, for they gave tvamings and 
provided lessons, both of which affected the development of inter¬ 
national economic law. 

Hie follo^ving can be considered as some of the important 
contributions the League made to later development: 

(1) The League Covenant emphasised and strengthened the 
standard of equitable treatment. 

(it) The League initiated and elaborated the essential pattern 
of the multilateral approach to international problems. 

(3) It demonstrated the dangers of bilateralism. 

(4) It encouraged the principle of equal treatment in inter¬ 
national economic larv and discouraged preferential treatment. 

T^ie danger oi quantitative restrictions was noticed the 
moment they began to appear, and by prohibiting them the 
League made it clear that quantitative restrictions are undesirable 
practices which should be permitted only in exceptional circum¬ 
stances. 

(6) The provisions in certain conventions requiring consulta- 

*> M. Hill, op. p 126, 

•- e.g., the F.A.O., UNRRA, and the attendance of League Representatives 
at the Bretton Woods Conference. 
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tion prior to the introduction of some tariff and restrictive 
measures^ and consultation in the event of an injury to a party 
to a convention, foreshadowed the standard of economic good 
ncighbourliness which forms a basic tenet of the theory-practice 
of GATT. 

(7) The attack on the traditional view tliat tariffs are ques¬ 
tions of exclusive domestic jurisdiction, ^vas inidated and devel¬ 
oped by the League. 

(8) As a result of the attempts made by the League to resolve 
the conflict between most favoured nation obligadons and 
multilateral conventions, a tendency is developing to exempt 
most favoured nation obligations under bilateral treaties from the 
benefits of multilateral conventions of a liberal nature open to all 
countries. 

(9) The unconditional most favoured nation clause has 
become more widely accepted as a result of the League’s efforts. 

(10) Again, the standardisation of the most favoured nation 
clause is another contribution that can now be appreciated. 

(11) The convening of various international conferences, 
tlie setting up of different committees and organisations ijy 
the League, and the operation and functions of tliese, have 
elaborated and advanced the law of international institutions, and 
also have a direct bearing on international economic law. 

Steps leading to the negotiation of the Havana Charier and 

the Agreement 

The prospect of a successful termination of the \v’ar brought 
^vith it the necessity of facing up to the problems of peace. 
There was a universal feeling that political security could not be 
divorced from financial and commercial stability; consequently 
it was felt , that both these aspects of tlic post-war .settlement 
should be tackled in a co-ordinated and simultaneous fashion. 
This trend of thought was reflected in the Atlantic Charter which 
declared tliat the United States and tlic United Kingdom \v'ould 
endeavour to further the enjo>ment by all States, great or small, 
victors or vanquished, of acce^ on equal terms to the trade and 
raw materials of tine world."'’ 

. The Mutual Aid Agreement between the United States and 

Atlantic Charter, Article IV. For the full text of the Ch.-irtcr sec the 
Message of the President to Congrers, in World Peace Foundation, 
Documents on American Foreign Relations, 1^41-40, jg-te, pp. 10-12. 
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the United Kingdom made in 1942, contained an undertaking 
to promote mutually advantageous economic relations and the 
bettennent of ^vorld economic relations. The signatories also 
undertook to take agreed measures in economic spheres open to 
participation by other countries. The objects of sucli action tvere 
to be, intet alia, the elimination of all discriminatory treatment 
in international commerce, and the reduction of tariffs and other 
trade barriers.** 'Hiis was the first international document con¬ 
taining all the basic objectives of the General Agreement as 
embodied in its Preamble. 

Tlie International Conference on Food and Agriculture at 
Hot Springs (1942) made similar recommendations for the 
elimination of discriminatory treatment and trade barriers and the 
reduction of tariffs. The International Labour Conference at 
Philadelphia (1944) recommended vigorous action to promote 
the expansion of international trade directed toivards the achieve¬ 
ment of higher living standards and high levels of employment. 
SimDar recommendations were contained in the Resolution of the 
Bretton Woods Conference.** 

Article 55 of the United Nations Charter, enjoins the United 
Nations to promote higher standard of living, full employment, 
and conditions of economic and social progress. The United 
Nations should also seek solutions to international, economic, 
serial, health and related problems.** 

A comparison of the different approaches tmvards inter¬ 
national problems during the post-war eras, provides us with 
certain salient features. One of these is the definite change from 
the ‘equitable’ treatment in international trade provided for by 
Article 23 of the League Covenant, to the principle of ‘equal’ 
treatment contained in Article 55 of the United Nations Charter." 

Article VII. The Agreement was signed on February 83, 1948. 

** TJ.S. Dept, ot State, Proceed$ngs and Documents of the Uj^. Monetary 
and Financial Conference, 1948. Vol. 1 . 

** This Article should be read in conjunction with Articles 56, 62 and 63. 
By Article 56, all Members pledge themselves to laVe joint and separate 
action in co-operation with the Organisation for the achievement of the 
purposes set forth in Article 55. Article 6a defines the functions of the 
Ecoitomic and Social Coundt in relation to these purposes, and Article 
63 cinpovp'ers the ECOSOG to enter into agreements with specialised 
agencies rcfcircd to in Article 57. 

The replacement of ‘equal treatment’ in Wilson's Fourteen Points by 
'equitable treatment’ in Article 23 of the Covenant may be recalled. 
Rcltrcnce should also be made to the emphasis placed on equality in the 
Atlantic Charter, at Hot Springs, and in the Resolution of the Bretton 
Woods Conference. 
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Another feature is the emphasis on the ‘ mutually advantageous ’ 
formula in the post-Second World 'War era. This embodies the 
principle of reciprocity which, as will be seen, is so important 
in GATT. Thirdly, tlie problems of higher standards of living 
and full employment are recognised as important factors in the 
attainment of international economic stability. The League and 
its organisations did not recognise tlie importance of these t^vin 
problems, though they were not completely ignored. Article 3 
of the Havana Charter requires its members to take aU action 
designed to achieve full and productive employment and a large 
and steadily growing demand within their o^vn territory^ GAIT 
docs not contain a similar Article, but the essence of the provisions 
of Article 3 are incorporated in the Preamble to the General 
Agreement. 

The United States and the United Kingdom conducted pre¬ 
paratory'^ talks in pursuance of Article VII of the Mutual Aid 
Agreement. As a result of these talks held in London in 1945, 
a Joint Statement ^vas issued on behalf of the two countries, in 
which the United Kingdom expressed its agreement %\'itli the 
‘ proposals for an international conference on Trade and Employ¬ 
ment’ put forivard by the United States.®® FoUo^ving tliis, the 
United Nations Economic and Social Coimcil, at its meeting in 
1946, passed a resolution calling for an International Conference 
on Trade and Employment, and a preparatory committee was 
appointed to further this objective. 

The first session of the committee was held in London in 
1946, and -was attended by representatives of certain inter¬ 
governmental organisations and non-govemmcntal organisa¬ 
tions.®® The suggested charter put forward by the United States 
was revised, and a ‘Preliminary Draft Charter’ adopted for 
further consideration. Passing through the ‘Geneva stage’ at 
the ne.xt session of the committee in Geneva, 1947, the 

U.S. Dept, of State, Publication 3411, Commercial Policy' Series 79, 
November 1945. Tliesc proposals were dcvqloped into a ‘Suggested 
Charter.’ It was this Suggested Charter which, after passing through 
various stages and modifications, finally became the Havana Cliartcr. 
See Viner. op. cil., pp. 109-10. 

Tlie intcr-govemmental organis.ntions were the F-.^.O., I.L.O., I.M.F. 
and I.B.R.D. The non-govemmcntal organisations were the I.C.C., 
I.C.A., W.F.T.U. and A.F.L. See Report of the First Session of the 
Preparatory Committee of the United Nations Conference on Trade and 
Employment, London 1946, p. As. 
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final Havana Charter was adopted at Havana in 1948.^“ 

At the Firet Session held in London in 1946, a resolution 
expressing the desirability of the negotiation of a multilateral 
trade agreement embodying tariff concessions, was passed.^' It 
was also resolved to sponsor tariff negotiations among the par¬ 
ticipants at the Session scheduled to take place in Geneva in 
* 947 '’^ The participants at the Geneva Conference initiated 
tariff negotiations in 1947, whilst the Havana Charter \vas in 
process of being drafted. These negotiations culminated in the 
signing of the General Agreement on Tariffs and Tradc,^* 

Attention must be drawn to one point regarding the indepen¬ 
dent legal status of the Agreement t the resolution of the 
Preparatory Committee in London which initiated the negotia¬ 
tion of the Agreement, was a recommendation to the govern¬ 
ments, and did not involve any action by the Economic and 
Social Council. Tlie wording of the title of the document 
embodying the Agreement was carefully chosen,^* with the inten¬ 
tion of indicating that the Preparatory Committee did not recom¬ 
mend governments to accept the Final Act, It was supposed to 
be an independent recommendation of the representatives of 
governments, who were at the same lime engaged in preparing 
an agenda for the forthcoming conference on Trade and Employ¬ 
ment. 

Tlie decision of the President of the United Slates not to 
submit the Havana Charter toCongressfor ratification’* delivered 
the death blow to the Charter. The United States had been the 
real sponsor of the Charter. Consequently if it refused to par¬ 
ticipate, the aims of the Charter could not be achieved. As a 


^0 Certam minor changes in lire London Draft \sxre made at Lake Success. 
For def.ailj of ihc various texts and the procedure of neftptiation sec 
The London Report 1946, The Geneva Report 1947 and the Havana 
Report, 

r* London Retoft *946, Anncscure 7, pp. 47-8. This resolution expressed 
the desirability of taking action ‘to enter into reciprocal and mutually 
advantaRcous nej^otiafions directed to the substantial reduction of tanffs 
and to the elimination of pieferencts.’ 

*2 ibid, Annexure 10/.P- 48- 

** The Attack on Trad' Barriers, A Progrest Report on the Operation 0/ 
GATT, 1949, p. I. 

Tljc title was ‘Final Jket adopted at the Conclusion of the Second 
Session of the Preparatory' Committee of the United Nations Conference 
on Trade and EmploymcnV-’ 

Department oj State Bulletfp. December 18, 1950, p. 977. 
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result no other government wanted to create the International 
Trade Organisation. 

The Havana Charter was conceived and draNvn up at a time 
when there was a general atmosphere of goodwill and co-opera¬ 
tion generated during the prosecution of tlie \var against a common 
enemy. Signs of suspicion, however, between the ^vestem Po\vers 
on the one hand, and Russia on tlie other, ^vere already visible at 
Potsdam, and by 1948 relations between them had changed into 
a cold war.^'"' The inauguration of the Marshall Plan marked 
a new approach on the part of the United States. Instead of the 
international co-operation envisaged in the Havana Charter, 
tlie emphasis, from now onwards, was on more economic aid to 
ivcstem Europe. This aid was motivated fundamentally by 
political factors involved in die cold war. 

Again tlie opposition of pressure groups played an important 
role in the shehdng of the Havana Charter. The representatives 
of the United States business community felt tliat the Charter 
did not go far enough in the removal of trade barriers on tlie part 
of foreign countries, and that tlie escape clauses were too 
numerous. In their view, international commitments were being 
subordinated to tlic national plans of the members. Yet anotlier 
objection was that the Charter contemplated too much regula¬ 
tion and control by States which ivould hai'e been likely to 
hinder private enterprise. 

The opposition to the General Agreement was less pro¬ 
nounced. In the first place tlie Agreement covers very' restricted 
spheres, chiefly relating to tariffs, and is not overburdened ivith 
ideological paraphernalia. Secondly, the commitments in the 
Agreement are of shorter duration.*’ Under the Protocol of 
Provisional Application a contracting party can ivithdraw by 
giving sixty days’ notice, as compared with the six months 
required in Article ro2 (2) of the Havana Charter. In addition, 
participation in the Agreement does not require special Icgisla- 


'•® ‘ Tlic Congress was busy with the North Atlantic Treaty, the Militarv’ 
Defence Assistance Programme . . . America and their United Nations 
allies were fighting in Korea. Genera! Eisenhower was getting ready to 
take command of a new allied headquarters in Europe, llie U.S. was 
feeling its way towards some kind of mobilisa,tion economy. . . . The 
(H.avana) Charter \s'as adrift in a world for which it was never made.’ 
W. Diebold, The End of the International Trade Organisation, 1052, 

p. 6. 

■" Article 102 (i) provides for a minimum period of three years. 
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tion by a majority of contracting parties, for it is by executive 
authority that they continue to be contracting parties. 

It was in this comparatively more favourable atmosphere that 
the Agreement began to operate. The failure of the Havana 
Charter to come into force plaj'ed a very decisive role in the 
operation and development of the Agreement. The contracting 
parties to the Agreement were forced by practical necessity to 
cany out, step by step, stwnc of the functions tvhich ^vould have 
been undertaken by the International Trade Organisation under 
the Havana Charter. This factor, along ^v^th the need to discover 
sva^’s and means of coping with the problems arising out of the 
operation of the Agreement, led to its gradual evolution. Thus 
from a simple international trade and tariff agreement, it 
developed into an organisation posseting various organs of its 
o^vn.^* 

This evolutionary process culminated in the revision of the 
Agreement. The revised Agreement envisages the Organisa¬ 
tion for Trade Co-operation which is modelled on the Inter¬ 
national Trade Organisation. Moreover, certain important 
amendments are suggested, and the proposal for the establishment 
of the organisation and these amendments’* have been agreed 
upon by the contracting parties. 

The entire question of revision is discussed in Chapter 
ii.”* Though the propos.ils relating to the organisation and 
amendments are agreed upon, they cannot be treated as part 
of the Agreement until they actually come into force. Con¬ 
sequently, throughout this work the discussions are based on 
the present text of the Agreement. 

The establishment of the OTC depends—as in the case 
of the Havana Charter—on the attitude of the United States.** 
The President of the United States has recommended to Congress 
the participation of the United States in the OTC. In this 
recommendation the President states that ‘ membership in 
the OTC would enlarge the advantages the United States 
already enjoys under the GATT. It would also give assurance 
to the rest of the Free World of our continuing interest in expand- 

** These aspects are discussed in detail in Chap. 3, post, pp. 73 et seq. 

See Cmd. 5413 and 9414 for full details of the Agreement on Organisa¬ 
tion and the proposed amendsnents. 
ts* See post. pp. 270 et seq. 

See also post, p. 294. 
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ing flow of capital and goods. Early passage of legislation 
authorising our membership in tire Organisation for Trade 
Co-operation is of great importance.’” 


et Economic Report of the President—Transmitted to the Congress, 
January 1956, pp. 88-90 at p. 90. 



ClUl^R 


THE GENERAL AGREEMENT AS A 
MULTILATERAL TREATY 

In* this chapter it is proposed to deal ^vith those provisions of 
the General Agreement which relate to ratification, registration, 
accession, amendment, revision, termination and reservation. 
Tlie General Agreement combines the features of an ordinary 
bilateral tariff agreement with those of an international con¬ 
vention declaring certain general rules of commercial conduct 
to be adopted by the signatories. Though no set form is 
required for an international treaty long practice has established 
some standard forms. A comparison of the various provisions 
of GATT with previous and contemporary treaties reveals a 
number of deviations and features characteristic to GATT. Most 
of these are explained by the fact that GATT was originally 
intended as a temporary measure pending the entry into force of 
the Havana Charter.’ Secondly, the bilateral multilateral* 
nature of GATT has introduced a novel pattern of legal rela¬ 
tions. Finally, unlike the spccialbcd agencies of the United 
Nations, GATT is an independent instrument without being 
subordinate to the UN. However, it forms part of the general 
frame^vork of peaceful cooperation sponsored by the United 
Nations. 


Registration 

Article XXVI of GATT requires the registration of the agree¬ 
ment with the Secretary-General of the United Nations in 
accordance with Article 102 of the UN Charter. The legal 
questions arising out of such registration are discussed elsewhere.* 
It is an established practice to stipulate in multilateral treaties 
the deposit of the treaty concerned with a particular person or 
body. Registration is distinct from deposit in the sense that the 
former implies a number of legal consequences. Tlie pro\Tsions 

* The effect of the failure of the Havana Charter is discussed in the 
'Introduction. See ante, p. 21. 

* See Chap. 4, post, pp. 98 et seq. 

* See post, pp. 51 et seq. 


*4 
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of Article 18 of the League Covenant and the various interpreta¬ 
tions given to Article 18 and the disputes which arose may be re¬ 
called in this connection. The Pablo Najera case (1928)^ decided 
by the French-Mexican Alixed Claims Commission is an illustra¬ 
tion in point. 


Entry into Force 

After the deposit of the original text of the Agreement ^vith the 
Secretary-General of the United Nations,’ each government 
accepting the Agreement has to deposit an instrument of accept¬ 
ance with the Sccretary'-General and he must then inform all 
interested governments of the date of deposit and of tlie day on 
which the Agreement will come into force.® Paragraph 5 of 
Article XXVI states that the Agreement shall come into force, 
as among the countries which have accepted it, on the thirtieth 
day following the day on which instruments of acceptance have 
been deposited on behalf of governments representing 80 per cent 
of tlie total external trade of the territories of the signatories to 
the Final Act. Tlie computation is to be made according to the 
Table in Annex H.^ 

The requirement for depositing the original of the treaty with 
a defined authority has become a standard provision in multi¬ 
lateral treaties.® Similarly, the deposit of the instnimcnt of 
acceptance has its equivalent in many other multilateral treaties 
and conventions. Article 103 (i) of the Havana Charter, for 
instance, provided for the deposit of the instrument of acceptance 
witli the Secretary-General of the United Nations. Usually 
instruments of ratification arc required to be deposited ^vith a 
specified person or body.® Deposits arc sometimes effected with 
an international body,^° or with the government of one of the 


Reports of Internation Arbitral Awards, Vol. V, pp. 466-534. 

5 Article XXVI (2). 

” P.^rac:rapll 3. 

■ .See Basic Instruments, Vol. I, p. 67. Tlicrc arc twenty States li'tcd in 
the Annex. An analysis of the table shows that acceptance by seven of 
these St.ates: the Benelux countries, Canada, French Union, .'Australia, 
tlie U.K. and the U.S.A. would constitute this 80 per cent. 

* c.g., Convention on Freedom of Transit, Barcelona, April 6, 1921, 

Article 8. ■ , r, -r-, 

® e.g., Convention concernint; the Pubheation of Customs Documents, 
Santiago, May 3, 19231 Article V. ^ • r 

e.g., Agreement on the Suppression of False Indication of Ongin of 
Goods.'The Hague, November 6, 1925, Article 6. 
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parties” or a particular department of a government.’* All these 
conventions provide for, or authorise, the notification of accept¬ 
ance or ratification to all parties concerned by the depositor)'. 

Hudson has indicated three main modes in which a multi¬ 
lateral treaty can be brought into force ”: the deposit of a 
certain number of ratifications,** individually for each State on 
the date of ratification by that State,” and individually on the 
deposit date of the instrument of ratification,** * 5-1 o bZ 
An analj’sis of various multipartite conventions, especially 
those relating to international trade and commerce, shows that 
the general practice is to provide for entry’ into force on tlie 
deposit of a specified number of ratifications. Hudson has 
expressed the \’icw that the most desirable method is to stipulate 
that a convention shall come into force a certain number of days 
after the deposit of a specified number of ratifications, as, for 
example, in the Convention of November 22, 1928, on Inter¬ 
national Exhibitions.” y 3 

The Havana Charter adopted this formula,** as does the 
General Agreement. The General Agreement differs from the 
Havana Charter and the other conventions in one respect. It 
docs not provide for the deposit of a certain fixed minimum 
number of instruments of acceptance. The number may vary 
according to the importance of the countries in international 
trade. An examination of Annex H shotvs that deposit of 
instruments of acceptance by six countries could have pul the 
General Agreement into force.” 5 Ji 9 Z- 

The reason for these deviations from the usual practice would 
appear to be the anxiety of tlie signatories to implement the 
Agreement as soon as possible, and to get down to the very real 

e.g.. Convention for the Lowering of Economic Barriers, Geneva, 
July 18, 1932, Article 9. 

*- e g.. Convention of Economic Rapprochement, Oslo, December 22, 1930, 
Article 8. v 

” I Hudson, Introduction, pp. liii-Iiv. 

** e.g.. Arms Traffic Convention, September to, 1919. 

1* €.g., General Treaty for Peace and Amity of the Central American 
States, February 7, 1923, Article 17. 

The General Treaty of Inter'Amcrican Arbitration, January 5, 1929, 
Article 9. 

Articles 33 and 36. 

See Article 103 (2) (a). 

The United Kingdom, United States, Benelux countries, the French 
Union, Canada and Australia together conduct 81.6 per cent of the 
trade involved. 
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trade problems now existing, instead of postponing action because 
of countries playing no important part in international trade. 

Tlie above provisions govern the entry into force of GATT 
on a definitive basis. By the Protocol of Provisional Application 
(paragraph 2), however, the signatories to the Protocol under¬ 
took to make the Agreement effective on a pron’sional basis, on 
or after January i, 1948, upon the expiration of thirty days from 
the day on which notice of application was received by tlic 
United Nations’ Secretary-General. It is by virtue of this 
Protocol tliat GATT is now operating.^” Even though the 
Protocol does not state that it is to form part of the Agreement, 
by general practice, and in accordance with principles laid 
down by the Permanent Court of International Justice in 1923, 
in its Advisory Opinion on the status of Eastern Carelia, 
it would form part of tlie treaty engagement and ‘ stand for this 
purpose on the same footing as the treaty itself.’ 

The accession of a government is governed by the Protocol 
of Terms of Accession. This protocol should enter into force 
in respect of each acceding government when it has been signed 
by two-tliirds of tire existing contracting parties, providing it 
has been signed by tlie acceding government before tlie date 
specified or, if not, on the thirtieth day following the day upon 
which it should have been so signed.®* 

Ratification 

The General Agreement does not contain a provision for ratifica¬ 
tion. Article no (1) of the United Nations Charter, on the 
other hand, states that tlie Charter should be ratified by the 
signatory States in accordance with their respective constitutional 
procedure, and the ratifications deposited with the go\'cmmcnt 
of the United States of America (paragraph 2). Again, Article 99 
of the Treaty constituting the European Coal and Steel Com¬ 
munity, requires tlie member States to ratify it and deposit the 

It is interesting to note that the GATT technique of prorisional applica¬ 
tion is incorporated in the E.P.U. Protocol of Provisional Application, 
paragraph i. The Protocol of Signature of the Agreement for the 
Development of Commercial Exch.angcs, Tlie Hague, M.ay 1937, also 
provides for provisional application. 

P.C.I.J. Scries B. No. 5, p. 26. 

“ See the ‘Annecy and Torquay Protocols’ (paragraphs 12 and ii respec¬ 
tively), Basic Instruments, Vol. I, pp. 83 .and 92. Tlie provisions in these 
two Protocols vaiy slightly, but are essentially similar. 
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instrument of ratification with the government of the French 
Republic.** 

Judge Moore, in his Dissenting Opinion in die case of the 
Mavromatis Concessions (1924), stated that the doctrine that 
governments arc bound to ratify whatever their plenipotentiaries, 
acting within the limits of their instructions may sign, and that 
treaties may therefore be regarded as legally operational and 
enforceable before they have been ratified, is obsolete, and 
‘ lingers only as an echo from the past.’ ** The GATT practice 
would appear to follow the opinion contained in this statement. 
It has been pointed out that the signature of the Agreement (the 
Final Act) had no binding force upon the governments repre¬ 
sented by the delegates who actually signed except in so far as 
the governments agreed to the authenticity of the text. This 
was confirmed by the Chairman’s ruling on a later occasion, when 
the status of the Protocols and the Agreement were discussed by 
the Contracting Parties. He ruled that the signature of the Final 
Act at Geneva did not constitute an agreement, but was only 
an authentication of a text.” 

Tlie League of Nations Committee of Experts for the 
Codification of International Law had staled that signature pre¬ 
supposes that the signatory is fully in agreement with the other 
signatories, and establishes the assent of each signatory to the final 
result of the negotiation and the reciprocity of this assent.*' It 
seems that the Committee of Experts held the view that signature 
does not create an undertaking to put the agreement into force, 
but only amounts to an acceptance of the fact that the agree¬ 
ment represents the final result of the negotiations. It is in the 
nature of an authentication of tlie agreement. 

Another Committee of the League of Nations went a little 
further. ‘ It is justifiable to assume that the signature of an 
international convention on behalf of a country indicates an 
inter^lon on the part of the government of that countr)’ to make 
a f/esh examination of the questions with a view to putting the 
convention into force so far as it is concerned.’ ** The opinion 

-* For'fimilar provisions see Aicreemcnt for the Development of Commercial 
Excn^inees, The Ha^e, May 1937, Article 7; and Commercial 
ConvA^tion, Geneva, M.arch 34, >930, Article 12, 

Ma vTom aUs Concession case (1924) P.C.I.J. Scries A, No. 2, p. 57. 
GA’l'l'/CPa/iy, Auqust 23, 1948, p. i. 

L.N. Dociiment C357, M.130, 1927, V. 

Report of Wr League of Nations Committee on Ralificelion and Signa¬ 
ture of Conventions, May 9, 1930. LN. Document A.10, 1930, V. 
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of some of the contracting parties regarding the signature of 
the Final Act of the Agreement was in accord ^vith this state¬ 
ment. They thought that the signature of the General Agree¬ 
ment would be an undertaking, subject to consideration by Parlia¬ 
ment, to apply the General Agreement definitively. 

In the light of the above discussion, it is not possible to agree 
^vith Hudson when he states that in the case of an instrument 
of which no ratification is required, the signature of a representa¬ 
tive duly qualified will bind the State ^vliieh he represents."® As 
Dr. Schwarzenberger has also stated, it is ‘only by reference to 
the intentions of the parties that in each particular case it can be 
determined whether a treaty comes into operation with its 
signature or on ratification.’ 

It is therefore necessary to examine the intention of the 
Contracting Parties, and for this the \vording of tlie treaty must 
firet be considered. As stated by tlie Permanent Court of Inter¬ 
national Justice in the Mosul case (1925),^“ only after the word¬ 
ing of the Treaty has been considered can other factors be taken 
into account. 

Article XXVI (3) of GATT states that each government 
accepting the Agreement should deposit an instrument of accept¬ 
ance \vith the Secretar)’--General of the United Nations. Analo¬ 
gous provisions in multilateral treaties usually require both rati¬ 
fication and deposit. The omission of the requirement of 
ratification is thus significant; and paragraph 5 of the same 
Article provides for the entry into force of the Agreement. 
Reading these together it is obvious tliat, in the first place signa¬ 
tories arc not bound to ratify the Agreement; that taking tlic 
Avord ‘ acceptance ’ to be synonymous witli ‘ ratification,’ ratifica¬ 
tion alone docs not put the Agreement into force; and finally, 
tliat if there is an instrument of ratification (acceptance) it has 
to be deposited ^vith the United Nations’ Sccrctarj'-Gcncral. 

The Protocol of Provisional Application made a difference in 
the position discussed above. Paragraph i stated that govern¬ 
ments of the countries enumerated undertook to apply the 
Protocol provisionally on and after Januaty i, 1948, provided 

t Hudson, Introduction, p, xlii. 

G. Sclnvarzcnberger, Intcrnalional Law, 1949, Vol. T, p. 189. For .1 de- 
t.nilcd discussion on the cflect of signature, sec also B. Cheng, General 
Principles of l^w, 1953. pp. log-iJ.. 

•■'0 P.C.I.J. Series B, iS’o. is. 
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It was signed on behalf of all these governments before November 
* 5 - > 947 - 

Here there tvas a defimte undertaking to apply the Agree¬ 
ment provisionally, and all the countries specified in the para¬ 
graph signed before the agreed date.*' 

In practice, the States who were the original signatories of 
the Protocol, have deemed the Agreement ‘ to have been ratified 
upon the signature of the Protocol of Provisional Application.’ ** 
Tlte other seven signatories sinulariy ratified it by executive 
action and without leg^ative enactment.** 

Uruguay acceded to the Agreement by Wrtue of the Annecy 
Protocol of Accession, but had to sign the latter by November 30, 
1949, in order to become a contracting party.** Due to certain 
difficulties of a procedural nature presented by her domestic 
constitutional la^v, she was unable to do so. The Contracting 
Parties therefore allo^ved her to continue as a contracting party 
by postponing die date of signature.*’ 

A similar situation arose in respect of the Philippines, which 
acceded at the time of the Torquay negotiations.*'* like 
Uruguay, she did not sign the Protocol ^vithin the prescribed 
time. Delay in ratification was due to the fact that the country 
was awaiting the outcome of the forthcoming revision of its Trade 
Agreement with the United States, before becoming a con¬ 
tracting party. She is still not a contracting party,*^ but at every 
session, Philippine delegates take part as observ'crs. Further¬ 
more, although not a contracting party, the government is 
trying to shape its policies according to the principles of GATT. 


For details of the dates of si^ature and of the provisional application of 
the Protocol by the various contracting parties, see Basie Instrtiments, 
Vol. I, p. 127. 

*2 Proclamation of the Govemor-Ccncral of New Zealand contained in The 
Genera'j Agreement on ’Tari^s and Trade Trosns'iona’i Order, 

The Senate of Canada, Proceedings of the Standing Commjttee on 
Canadian Trade Relations, Minutes of Evidence, Tuesday, December 16, 
»947, P- 27- 

** Paragraph 12 of the Annecy Protocol fixed November 30, 1949, as the 
. lait date for signature of the Protocol, 
a decision of November 9, >950. 

See the Torquay Protocol. 

T^c reason ^^hy Uruguay is a contracting party while the Philippines is 
not^is that the former applied to become a contracting party. The Con- 
s tracting Parties took the necessary steps as stated abo«, as a result of 
's.-l,ich Uruguay became a contracting party. For the reasons stated, the 
Phili^incs did not wish, or apply, to become formally a contracting 
party. 
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Reservation- 

The Agreement does not contain any pro^■i5ions permitting or 
forbidding reservation. 'WTereas Article I of the League 
Covenant provided for accession -svithout reservation, the United 
Nations Charter is silent on the question. An examination of 
various treaties shows tliat many multilateral treaties permit 
reservation.®® 

"When GATT ^vas being formulated, the question of rcscr\'a- 
tlon ^vas discussed. Four alternative courses were suggested; 
(i) to aUenv no reservations at all; (ii) to allow reservations ^s•ith 
unanimous assent; (iii) to allow each country one reservation; 
or (iv) to permit as many reservations as desired. 

Tlie second alternative is the one usually accepted in treaty 
practice, even in cases where a treaty does not contain an express 
prov^sion for reservation.®^ In one exceptional case, a limited 
reservation of the tj-pe suggested in alternative (iii) above was 
permitted.^'’ 

The last alternative was ruled out of question, and it was 
also feared that if the third alternative was permitted, die 
most favoured nation clause would be the first victim.'*’ It was 
finally accepted that no reserv^ations should be allowed. 

llie practice of the Contracting Parties follows the principle 
of unanimity in the matter of reservations. No reservation was, 
in fact, allowed at the signature of the Final Act. Tlie question 
of reservation arose at the time of signing the different protocols 
amending or modifying GATT provisions, and dicre is one 
instance in which a reserv'ation to the acceptance of a particular 
provision of the Agreement was allowed. 

This was the reservation made by South Africa to die 
Protocol, modifving certain provisions of the General Agree¬ 
ment (March 24, 1948). Thb Protocol modified Articles XXV, 

e.g; Convention on the Abolition of Import and Export Prohibitions and 
Restrictions, Geneva 1927, Article -V; Treaty on International Com¬ 
mercial Navigation Law, ^klontcvideo, March 19, 1940- Tins Treaty 
contains provisions amplifying the Treaty on International Coramertnal 
Law, Montevideo, February 1889. Bolisda signed the treaty with 
reseivations. 

C.C., Convention of September to, 1919, arising out of the General Act 
of Berlin, 1885, and the General .Act and Declaration of Brussels, 1890. 
Convention providing for "a ‘Uniform Law for Bills of Exchange and 
Promissoiy' Notes, June 7, 1930. Article I stated that the parties ^'cht 
make reservations ‘chosen from among those mentioned in Annex H- 
« EPCT/TAC/PV/7, p. 7- 
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XXXII and XXXIII, and added a new Article, XXXV, which 
South Africa did not tvish to accept. A prolonged disaission 
took place, and finally she was allotved to sign the Protocol ivith 
reservations in respect of this new Article. This was done by a 
unanimously accepted declaration. It was agreed that the 
declaration tvouid be valid since it was accepted unanimously 
and it tvould not be necessary to sign another protocol. It was 
also agreed that a resolution duly recorded would be sufficient. 

Another instance occurred when Ceylon was allotved a 
reservation to the Protocol of Provisional Application. Tliis, 
too, was effected by unanimous agreement.** 

A situation in which a party makes a reservation to the 
Agreement to which all contracting parties do not agree, has 
not yet arisen in the experience of GATT. Tliere tvere occasions 
when a contracting party made a reservation to a particular 
decision, such as when Czechoslovakia made a reservation to the 
decision to invite to the session the representative of thc'Coundl 
of Europe and the High Authority for the European Coal and 
Steel Community. 

It may be noted that, in this case, the attention of the Con¬ 
tracting Parties was drawTi to the distinction between a reserva¬ 
tion made in the course of a meeting by a representative, and 
one made at the time of the signature of an instrument by his 
gov'cmment. 

Those decisions of the Contracting Parties which do not 
involve a modification of GATT arc not effected by a protocol.*’ 
Hence, rescrv’ations at the time of signature of a protocol have 
not often arisen. In the Preamble to the Torquay Protocol, hmv- 
cver, when the accession of Korea and the Federal Republic of 
Germany was effected, Czechoslovakia wished to declare that the 
signature of that protocol would not amount to an explicit or 
implicit recognition by Czechoslovakia of the two governments, 
or of their legal capacity to accede to GATT. It was thought by 
certain contracting parties that this amounted to a reservation, 
and they objected to it. 

The Secretary-General of the United Nations was informed 
of this situation, and his opinion was sought. The Secretary- 
GATT/CP2/13, August 28, 1948, p, I. 

As is pointed out, post, pp. 46, 47. Amendments of a substantial charac¬ 
ter are effected by means of protocols. The vast majonty of decisions 
do not requrre any amendment, and therefore no protocol. 
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General advised tliat the signature of the Protocol by a Con¬ 
tracting Party would not imply political recognition of an 
acceding government and that a statement to that effect would 
not constitute a reservation. He added, however, that a written 
document formally accompanying a signature and stating that 
a government had no legal capacity to accede under GATT 
Article XXXIII, would constitute a reservation if designed to 
■eliminate obligations which the contracting parties would other¬ 
wise be required to meet under the terms of GATT as might a 
formal refusal to grant a required concession. 

At tlie time when the United Nations General Assembly 
requested the International Court of Justice to give an Advisory 
Opinion on the Genocide Convention,it also invited the 
International Law Commission to study the general question of 
reservations to multilateral conventions. TTie Report of the 
La^v Commission stated that the Secretary-General of the 
United Nations was following the practice of the League in per¬ 
mitting resen'ations only with the consent of all States tvhich 
have ratified or acceded to date. Tlie Report then went further, 
stating that the reservations were accepted not only by the States 
who had ratified or acceded but also by the signatory States •who 
had not yet ratified.''® 

It is intensting to compare the practice of the Contracting 
Parties with the opinion of the Law Commission. When the 
status of tlie Agreement and Protocol was being discussed, tlie 
Chairman of the Contracting Parties stated that if some of the 
signatories objected to a variation which a majority ^vishcd to 
introduce, their acceptance of the original text would, in effect, 
be an acceptance ^vith a reservation. It would tlien be for the 
signatories to the revised text to consider the effect of the re.scrva- 
tion, and they could agree either to admit tlie government con¬ 
cerned notwithstanding the resen'ation, or to regard tlie accept¬ 
ance as not being directed to the text ivhich was before tliem 

Rc'olution of the General Assembly, dated Noyember i6, 1950. 

■•5 U.N. General Assembly, "Vlth Session, Official Records, Supp. No. 9 
(A/1858). 

In the matter of reservations to multilateral conventions, the foUotting 
articles are ver>' helpful: C. G. Fenwick, Reservations to Multilateral 
Conventions, The Report of the International Law Commission, 46 
A.J.I.L. (1952), pp. iig-23; M. O. Hudson, Reservations to Multi¬ 
partite International Instruments, 32 A.J.I.L. (1938), pp. 330-5 5 
H. W. Malkin, Reservations to Multilateral Convention^, 7 B.Y.I.L. 
(1926), p. 163. 
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for acceptance Without analysing this statement, it can be 
said that the right of Uie majority to S’zry the original text 
without the consent of all the signatories, and to consider the 
acceptance of the original text rvithout agreeing to the variations 
as rescA'ations, is against the spirit of the unanimity rule stated 
in the Report. It has to be remembered that the rrord ‘ accept¬ 
ance’ in the General Agreement is in tills connection in effect 
synonymous with ratification. 

Finally, it is important to examine the special reasons for the 
unanimity requirement relating to reservations in GATT prac¬ 
tice. The fear of certain countries that the reservations allowed 
to other countries ivouM jeopardise their owm economic life was 
the immediate cause of the failure of the Convention for the 
Abolition of Import and Export Prohibitions in 1927.** Similar 
fears that reservations, far-reaching in nature, would undermine 
the objectives and structure of GATT and thereby affect the 
economic interests of contracting parties, appear to have 
prompted the strong attitude of the contracting parties against 
reservations. A Working Party was appointed to examine the 
admission of Switzerland to GATT. She tvanted certain reserva¬ 
tions, and the W’orking Party reported that her accession would 
be accompanied by a reservation which tvas not acceptable to 
the Mcm^rs of the AVorking Party because it would amount to 
a broad e.\ccption to the provisions of the General Agreement. 
It would in fact undennine the whole structure of GATT/’ 

This apprehension was again expressed in the report of 
another Working Party. It stated that ‘ the majority of die con¬ 
tracting parties ivere against reservations on the ground that the 
reserv’ations ivould retard the realisation of the objectives of the 
contracting parties in extending the life of the schedule.’ 

Accession 

The appropriate article in the General Agreement is Article 
XXXIII, ^vhich provides for the accession of a goi emment not 
a party to the Agreement, or a government acting on behalf of 
a separate customs territory, possessing full autonomy in the 

CATTA^Pa/i?, August 23, 1948, p. a. 

** M. lii\\,SThe Economie and Financial Orianisations of the League of 

/rations, 11P46, p. 45. 

GATT/CA/40, kiarch 3t, 1950, p. 2. 
so G. 154, p. A 
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conduct of its external commercial relations. The Havana 
Charter laid do^vn conditions of membership in the International 
Trade Organisation. Tlie original members were to be tliose 
Stales invited to the United Nations Conference on Trade and 
Employment, plus the separate customs territories similarly 
invited, on ^vhose behalf the competent member accepted the 
Havana Charter. Any other State, whose membership was 
approved by the Conference, was entitled to become a member, 
together with any separate customs territory not invited to the 
United Nations Conference on Trade and Employment if pro¬ 
posed by the competent member having responsibility for the 
formal conduct of its diplomatic relations, proriding such territor)’^ 
was autonomous in the conduct of its external commercial rela¬ 
tions. In tlie General Agreement, the words ‘ government acting 
on behalf of a separate customs territory ’ ^vere added to indicate 
that the separate customs territories which have not negotiated 
at Geneva could not become members of GATT. ‘ They \rill have 
to adhere to the club of the General Agreement on the same con¬ 
ditions as . . . any government which has not taken part in the 
negotiadons at Geneva.’ 

No particular form is necessary for accession to an intcr- 
nadonal instrument, Tlie procedure will usually be contained in 
the Convendon itself, but, in the absence of such provisions, the 
parties to the convendon may diemselves formulate the necessary 
rules. In certain cases, accession is effected by a protocol,®' and 
this is the mode adopted in GATT.®® 

A quesdon arises as to whedier an outsider can claim die 
right to accede to GATT. It is answered by die Permanent 
Court of Inteniadonal jusdee, which stated diat a treaty only 
creates law as betivecn die States which are parties to it; in case 
of doubt no right can be deduced from it in favour of third 
States.®^ Widi GATT an interesting point has arisen, for a 

EPCT/TAC/PV/22, pp. 20-1. In this connection Articles XXVI and 
XXXIII and their interpretative notes (see Analytical Index of the 
General Agreement, Genev.a, 1953, pp. 75-8 and 84-5) and Articles 103 
and 104 of the Havana Charter should be read-together. 

States not represented at the first Hague Peace Conference and invited 
to the second Hague Peace Conference were enabled to adhere to the 
Convention for the P.acific Settlement of International Disputes of 
July 29, 1899, by a spcci.al Protocol signed on June 14, 1907. 

*5 See the Annecy and Torquay Protocols and the Rules of Procedure for 
Tariff Negotiations ssath a view to accession, Basic Instruments, Vol. I, 
pp. 79-92 and 10.4-17. 

German Interests in Polish Upper Silesia (1926), P.C.I.J. Scries A, No. 7, 
pp. 28-g. 
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country was found to be in the anomaloxis position of both being 
a party to the Agreement and at the same time not a parly to it. 
It happened in this way: By Ardcle XXXIII, a gervemment 
which is not a party to the Agreement may accede. Article 
XXXn defines a contracting party as a government tvhich is 
applying the provisions of the Agreement under Article XX \7 
or XXXIII, or pursuant to a Protocol of Provisional Application. 
Chile did not come under any of these provisions, for the reason 
that she %vas not a customs territory as contemplated in Article 
XXVI (4} (c), neither did she accede under Article XXXIII, nor 
did she sign the Protocol of Provisional Application within the 
prescribed time. Yet, according to the Chairman, Chile having 
been named in the Preamble—having signed the Final Act—of 
the Agreement, would be regarded as a party in this sense, and 
hence could not accede under Article XXXIII.” 

The Chairman’s interpretation of the situation docs not 
appear to have a real legal basis. In actual fact, Chile took part 
in the Geneva tariff concessions, and came forth with a schedule 
acceptable to all the negotiating parties who also signed the 
Protocol of Provisional Application. This created a difference 
between the position of Chile and that of all the other countries 
who later acceded under Article XXXIII. In such an odd 
situation, it is a moot point as to whether Chile can claim by 
right, accession to the Agreement. The Contracting Parties 
solved the problem by permitting Chile to sign a separate 
Protocol.” 

A party wishing to accede to a treaty must obtain the consent 
of the parties to the treaty. The consent may be required to be 
given unanimously,*^ or by notification to a specified international 
organisation,*® or to a government.** Both in the General Agree¬ 
ment and the Havana Charter, consent has to be given by a two- 
thirds majority. 

The Havana Charier Article spedfically stated ‘by a two- 


** GATT/CP 8/13, a8, <948, p. 5. 

** In this connection, the de faeto membership of the East European coun¬ 
tries ^vlthin the International labour Oi^nisation may be recalled. 
e.g.. Treaty constituting the European Coal and Steel Community, 
Article 98; Commercial Convention, Geneva, March 1930, Article 14- 
** e.g.. Convention for the Abolition of Import and Export Restrictions, 
Geneva, 192;^, Article 16. 

** e.g.. Convention for the Lowering of Economic Barriers, Geneva, July 18, 
1933, Article 8. 
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thirds majority of the members present and voting’ (Article 
71 (4)). The GATT Article, on the other hand, only requires 
consent ‘by a t\vo-thirds majority.’ Is it therefore to be two- 
tliirds of all die contracting parties, or only two-thirds of the 
members voting? It ivas agreed that the two-thirds majority 
required by Article XXXIII referred to ‘such a majority of 
the number of contracting parties at the time at ivhich the 
decision is taken and not of the contracting parties at any later 
time at wliich an acceding government accedes in consequence 
of the decision.’ 

The accession of a party involves tivo steps. The contracting 
parties take a decision to permit the accession. Tliis is preceded 
by tariff negotiations, on the satisfactory conclusion of which, 
a protocol of accession is signed and notified to the Secretary- 
General of die United Nations. 

Paragraph 11 of the Annecy Protocol of Accession states diat 
signature of the Protocol in respect of an acceding government 
by two-thirds of the present contracting parties constitutes a 
decision under Article XXXIII. ‘Present’ contracting parties 
are those other than the acceding government. Consequently, die 
contracting parties at the time of taking the decision, and 
‘ present ’ contracting parties will be the same. However, since 
each of the acceding governments signs the protocol at different 
times, their accessions ivill be at different times, and therefore die 
accession of one country will precede another. Unless the two- 
thirds majority decision is confined to the time of taking the 
decision under Article XXXIII, the newly-acccded governments 
may cause the decision to be upset, and prevent a government 
from acceding. This docs not necessarily imply that the two- 
thirds majority is of the representatives present. The actual 
practice is to permit accession by a two-thirds majority of the 
members present and voting. 

A State which accedes to a treaty acquires the same rights 
and duties as the original parties to die treaty.®^ This principle 
is also established in British State practice. Tlic United King¬ 
dom’s view is that when a State accedes to a treaty, it becomes, 
in the absence of provisions to the contrary', as fully a contracting 


Baste Instruments, Vol. II, p. 149, p.iragraph 8. 

Austro-German Customs Union case (1931), P.C.I.J. Series A/B, No. 


p. 47. 


41. 
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party as the original parties,** and \vith the same rights and 
duties.** This is clearly the practice of GATT as >vas sho\N7i 
by the Report adopted by the Contracting Parties on June 9, 
1949. Section n of this report stated that on this signature 
by two-thirds of those present and the government concerned, 
the acceding country becomes a contracting party and ‘will 
then enjoy zdl the benefits of the General Agreement.’ ** 

An examination of various multilateral conventions sho\vs 
that it is not the general practice to embody this principle in a 
formal provision. Unless provided to the contrary, this would 
seem to be a universally recognised right vested in an acceding 
government. 

At the Eighth Session of the Contracting Parties, Japan was 
admitted to GATT de faclo*^ on an informal basis, but did not 
become a contracting party. Tire Declaration ** of October 24, 

C/. paragraph a of Ihe Annecy Protocol of Accession which stales: 

‘ Upon the entry into force of this Protocol with respect to each accedin? 
government that fovemment shall become a contracting party as defined 
in Article XXXII of the General Agreement.’ 

** Report of the Queen’s Advocate to Earl Russell, June as, 1863, 53 
British and Fortign State Papers (1868), p. 593, 

GATT/CP3/37, Also in Baste Instruments, Vol. 11, p. 150. 

Japan was invited to attend as an observer without the right to vote. 
Japan’s application to become a contracting party had been pending for 
some time. Most members of the Commonwealth bloc held the view that 
some Japanese industrial production methods were below a fair standard 
and that her international trade conduct was far from satisfactory. 
Because of this it was thought that Japan might continue her pre-war 
unfair competition, thereby prejudicing the trade interests of other coun¬ 
tries. Membenhip of the Agreement would give Japan the benefits of 
the most favoured nation clause irrespective of whether she continued 
her unfair practices or not. In these circumstances many contracting 
parties were not prepared to admit Japan on the usual basis without 
special guarantees and undertaiings. This explains the special treat¬ 
ment of Japan’s application for membership. 

** This Declaration gave those contracting parties who signed it the free¬ 
dom to adjust their relations with Japan on the footing that Japan was a 
contracting party. It was binding only on those contracting parties who 
had signed it. Japan also had to sign the Declaration in order to obtain 
the benefits granted by it. In Us effect the Declaration was bilateral tn 
character. Its validity was to expire on June 30, 1955. Twenty-four 
countries signed the Declaration. The period was prolonged until 
December 31, 1955, unless Japan should in the meantime be admitted as 
a full member through tariff negotiations. TTiii decision was subject to 
ratification and a new declaration was opened for signature. It was not 
expected that the tariff negotiations scheduled to take place from 
February ai would be completed in time to enable the Contracting 
Parties and Japan to sign the Protocol of Decision before June 30. So 
there would have been a time-lag between Japan’s becoming a full mem¬ 
ber (by signature of this I^tocol) and the expiry of the Declaration in 
force (June 30). It was in order to avoid this time-lag that the new 
declaration was adopted. (See Manchester Guardian lor February a, 
’955-) 
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^ 953 > stated that a condidon precedent to Japan’s admission 
would be the holding of satisfactory tariff ncgotiadons bcUvecn 
the contracdng parties and Japan. It also stated that since it 
%vas not possible to arrange such negotiations in tlie near future, 
the Contracting Parties were not able to proceed with Japan’s 
application to accede during the Eighth Session.®' Though this 
declaration was not made by the Contracting Parties as such, 
paragraph (i) (a) of the declaration—^which states inter alia that 
‘the commercial relations between the participating contracting 
parties and Japan shall be based upon the General Agreement’ 
—has been incorporated by reference in the preamble to the 
decision of the Contracting Parties allowing the participation of 
Japan in the Sessions of the Contracting Parties.®® 

The Contracting Parties decided to invite Japan to participate 
in Sessions of the Contracting Parties, and to accept such func¬ 
tions as tvere necessary for the operation of the Declaration 
referred to in the preamble to the decision. Tliis decision was to 
take effect when approved by two-thirds of the contracting 
parties. It is not clear why it should be approved by the two- 
thirds majority, as it does not amount to a decision on accession 
(Article XXXIII); neither does it constitute an amendment 
(Article XXX). It is a decision under either Article XXV (4), 
or under Rule 9 of the Rules of Procedure, both of ^vluch require 
only a simple majority. 

With regard to both the decision and the declaration, the 
following conclusions may be drawn : 

(1) The relations existing between the participating countries 
and Japan arc as if the former arc Contracting Parties and the 
latter an acceding government. 

(2) With regard to the Contracting Parties as a whole, Japan 
is in fact—but not in law—an acceding government without the 
right to vote and svitliout benefits or obligations relating to the 
schedule.®® 

(3) Successful tariff negotiations arc a condition precedent 
to accession. 

Jnstrumcnls, Second SupjJ., pp. 31-2. Tliis declaration w-as only 
made by those contracting parties on whose behalf it has been accepted 
(called the participating parties) and the government of Japan. Hence 
it is not legally a declaration by the Ckmtracting Parties. 

Decision of October 23, 1953. Basic Instruments, Second Supp., p. 30. 
Japan has granted most f.avoured nation treatment in matters of trade 
unilaterally to all contracting parties irrespective of whether they grant 
most favoured nation treatment to Japan. 
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(4) In the absence of such negotiations, a government cannot 
formally accede to the ^neral provisions of GATT. 

This situation was altered by the accession of Japan to the 
General Agreement in September 1955. In February of that 
year Japan entered into tariff negotiations with seventeen con¬ 
tracting parties with a view to accession and these negotiations 
tvere successfully concluded. Although the terms of accession 
w’ere unanimously approved fourteen Contracting Parties felt that 
they could not apply the Agreement to Japan at the present time 
and therefore resorted to Article XXXV of the Agreement, which 
alloNvs a contracting party to withhold its application from an 
acceding country rvith which it has not entered into tariff 
negotiations. Among the countries which invoiced Article XXXV, 
some are granting most favoured nation treatment and generally 
are applying the Agreement to Japanese trade. They explained 
their action as a precautionary measure lest a situation should 
arise in which they might be compelled to take action incon- 
sbtent tvith the Agreement.''” Thus far Japan has been accord¬ 
ing most favoured nation treatment to all contracting parties. 
But no\v Japan is withholding tariff concessions granted in the 
negotiations for accession from those contracting parties which 
are imposing higlier duties on Japanese goods than those accorded 
to other countries. 


Withdrawal 

Treaties often provide for their renunciation.^* Each party to a 
convention is entitled to renounce it, if it grants a unilateral right 
of renunciation to one or all of the contracting States.** Tlie 
renunciation by one party docs not ipso jacto terminate the con¬ 
vention as far as the other parties are concerned. This is some¬ 
times specifically mentioned in the convention itself.’* In the 
absence of a provision for the termination or renunciation, the 
p.irties can, by mutual consent, terminate the treaty.’* Article 1 7 
of the Havana Convention stated that * in the absence of such 

ro Internattonal Trade /flss. GATT, 1956, pp. 195-6. 

e.e.. Convention for Economic Rapprochement, Oslo, December 22, 1930, 
Article 6. 

Free Zones of Upper Savoy and ike Dutriet of Cex, P.C.I.J. Series A/B, 
No. 46, pp. 124-5. 

e.g.. Convention on Freedom of Transit, Barcelona, April 6, 1921, 
Article 6. 

r* The Wimbledon case (1923), P.C.I.J. Series A, No. i, p. 29. 
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stipulations a treaty may be renounced by any contracting State 
which state should notify others of this decision provided it has 
complied wth all the obligations contained therein.’ In some 
cases, the duration of the treaty is fixed without mentioning the 
right of renunciation.’® Unless renc^vcd by agreement, tlie treaty 
is automatically terminated at the expiration of tlic specified 
period. Each party has a right to withdraw from the treaty, 
even if the others agree to continue its life. 

The Havana Charter provided for ^vithdrawal and termina¬ 
tion in Article 102. Any member could withdraw from the 
Organisation eitlier in respect of itself or in respect of a separate 
customs territory on behalf of which it had accepted the Charter 
at any time after three years from the date of entry into force 
of the Charter. Six montlis’ notice was to be required. The 
Charter itself might be terminated at any time by agreement of 
three-quarters of tlie members. Article XXXI of GATT con¬ 
tains almost identical provisions. The difference between the two 
is that in the latter there is no pro\’ision for termination. The 
fixed period for ^vithdratval from the General Agreement is ‘ on 
or after January i, 1951.’ Six months’ notice should be given 
to the Secretary-General of the United Nations and tlie witli- 
drawal should take effect upon the e-xpiration of sbe months from 
the day on which the written notice is received by him. 

There are otlier subsidiary' provisions in GATT for witli- 
drawal. Paragraph 2 of Article XXX, for instance, states that 
‘the Contracting Parties may decide that any amendment made 
effective under this Article is of such a nature that any con¬ 
tracting party >vliich has not accepted it Avithin a period specified 
by the Contracting Parties shall be free to withdraw ’‘ from this 
Agreement or to remain a contracting party witli the consent 
of the Contracting Parties.’ T^vo provisions arc, in fact, made 
by this paragraph. By tlie first, a contracting party not accept- 

e.g., Havana Convention on Treaties, Februar>’ 20, 1928, Article 17. 
e.g.. Treaty constituting the European Coal and Steel Community, 1951, 
Article 97. 

Article too of the Havana Charter confers power on the members of the 
I.T.O. to suspend a member who docs not accept an amendment \sathin 
a prescribed period. A member who does not accept an amendment can 
seithdraw from the Organisation by giving si-xty days’ notice to the 
Director-General. When a member is suspended, the wtlidrawal becomes 
eftcctivc svhen the Director-General receives notice of withdrawal. 
Paragraph 4 provides for the reinstatement of members who h.ave been 
suspended. 
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changing circumstances. . . Thus provisions for amend¬ 

ment are to be found in tlie League of Nations Covenant “ and 
the constitution of the International Labour Organisation.®- 
Unless othenvise provided for, an amendment requires the 
consent of all parties.®® The failure of tire Protocol of Revision 
of the Statute of the Permanent Court of International Justice 
of September 14, 1929, to come into force, owang to the Cuban 
objection, may be recalled in this connection. Tlie unanimity 
rule is also applied in the European Coal and Steel Community 
(Schuman Plan).®* 

By ratification of an amendment by two-thirds of the 
members of the United Nations (including all the permanent 
members), it becomes effective.®® This two-thirds formula-was 
accepted in the Havana Charter®® but a distinction was made 
between amendments which ‘ do not alter the obligations of tlie 
members’ and those which do. In the former case, they became 
effective upon approval by the Conference of a two-diirds 
majority of members. On the other hand, any amendment which 
alters the obligations of the members, after receiving the approval 
of the Conference by a tivo-tliirds majority of the members 
present and voting, ivould only become effective for tliose mem¬ 
bers accepting it, on the ninetieth day after two-thirds of the 
members had notified the Director-General of tlieir acceptance, 
and therccifter for each remaining member upon acceptance of it. 
Tlie exact meaning of tlie phrase ‘ change in the obligations ’ is 
not clear. The first draft of the Charter contained only a 
single requirement of a two-thirds majority, iNutli no mention of 
‘obligations.’®^ The second draft contained the phrase ‘any 
amendment to tliis Charter which docs not involve neiv obliga¬ 
tions,’®® wliilst the final wording in Article 100 was a further 
change. A reasonable interpretation would appear to lie in the 
distinction between a substantive and a procedural provision of 
tlie Charter. 

G. Schwarzenberger, International Law, Vol. I, p. 197. 

Article 26. 

Treaty of Versailles, 1919, Article 422. 

See Oscar Chinn case (1934), Separate Opinion of Judge Van Eysinga. 

P.C.l.J. Series A/B, No. 63, pp. 133-4. 

Article g6. 

Article 108. 

Article too. 

Report of the First Session of the Preparatory Committee, London, 

October 1946, p. 40. 

Report of the Drafting Committee, Ness' York, January- J947, p. 50. 
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ing an amendment is free to withdraw with the consent of the 
Contracting Parties, By the second, the Contracting Parties can 
decide whether a party not accepting an amendment should con¬ 
tinue to be a contracting party. It thus indirectly gives a power 
of expulsion to the Contracting Parties. 

A test case arose when South Africa did not accept the 
amendment introducing Article XXXV. After discussion the 
Contracting Parties by a declaration exempted her from the 
obligation to accept Article XXXV. 

Article XXIII of the General Agreement provides for the 
suspension of obligations of a contracting party tmvards another 
in certain circumstances. Tlie Contracting Parties can authorise 
such a suspension if there is a nullification or impairment of 
benefits accruing to one contracting party by the action of 
another. Tlic party whose obligations have been so suspended 
is free, within sixty da>^, to inform the United Nations’ Secretary- 
General of its intention to withdraw from the Agreement. Should 
it do so, the withdra>val lahcs cficct at the expiration of a further 
sixty da^'s from the date of receipt of the notice. The sixty days’ 
limit for exercising the right of withdrawal is based on the 
principle that an aggrieved party cannot be allowed to maintain 
its right of withdrawal indefinitely, as this would introduce an 
element of uncertainty. If the right of trithdrawal b not cxer- 
dsed within the prescribed period, it b forfeited. 

A limited suspension of the obligations of the Netherlands 
Government toivards the United States was granted by the 
Contracting Parties on the ground that the latter’s action o\er 
dairy products caused the Netherlands to suffer impairment of 
certain concessions.’* Again, the whole of the obligations bctivecn 
Czechoslovakia and the United Stales ^vcrc suspended by the 
declaration of the Contracting Parties ol September 27, 1951.’* 

Amendments 

The revbion of treaties b brought about cither by agreement or 
by the unilateral means at the disposal of sovereign States. ‘In 
order to meet thb need by la\vfui means an increasing number 
of international treaties provide for their own adaptation to 

■s Baiic Inslrumenls, Pint Supp., pp. 38-3. 

This decision involved many impoTtant legal questions ^vWch are discussed 
elsewhere, see post,pp. 186-8. 
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changing circumstances. , . Thas provisions for amend¬ 

ment are to be found in the League of Nations Covenant®^ and 
the constitution of the International Labour Organisation.*^" 

Unless otherwise provided for, an amendment requires the 
consent of all parties.®^ The failure of tlie Protocol of Revision 
of the Statute of the Permanent Court of International Justice 
of September 14, 1929, to come into force, owdng to the Cuban 
objection, may be recalled in this connection. The unanimity 
rule is also applied in the European Coal and Steel Community 
(Schuman Plan).®'* 

By ratification of an amendment by two-tliirds of the 
members of the United Nations (including all the peimanent 
members), it becomes effective.®® This two-thirds formula was 
accepted in the Havana Charter®® but a distinction was made 
between amendments which ‘ do not alter the obligations of the 
members ’ and those ^vhich do. In the former case, they became 
effective upon approval by the Conference of a two-thirds 
majority of members. On the other hand, any amendment ^vhich 
alters the obligations of tlie members, after receiving the approval 
of the Conference by a two-thirds majority of the members 
present and voting, would only become effective for tliosc mem¬ 
bers accepting it, on tlie ninetietli day after t\vo-thirds of tlic 
members had notified the Director-General of their acceptance, 
and thereafter for each remaining member upon acceptance of it. 
Tlie exact meaning of the phrase ‘change in the obligations’ is 
not clear. The first draft of the Charter contained only a 
single requirement of a two-thirds majority, ivith no mention of 
‘ obligations.’ TIic second draft contained the phrase ‘ any 
amendment to this Charter which docs not involve new obliga¬ 
tions,’ ®® whilst the final wording in Article 100 was a furtlicr 
change. A reasonable interpretation ivould appear to lie in the 
distinction between a substantive and a procedural provision of 
tlic Charter, 

so G. Sclurarzenberger, International Law, Vol. I, p. 197. 

*- Article 26. 

so Treaty of Versailles, 1919, Article 422. 

S 3 See Oscar Chinn case (1934), Separate Opinion of Judge Van Eysinga. 
P.C.I.J. Series A/B, No. 63, pp. 133 - 4 - 
Article 96. 

S 3 Article 108. 
so Article too. 

St Report of the First Session of the Preparatory Committee, London, 
October 1946, p. 40. 

SB Report of the Drafting Committee, New York, Januaiy' 1047, p. 50. 
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Article XXX*’ of GATT provides that amendments to 
Part I of the Agreement, or to the provisions of Article XXIX 
become effective upon acceptance by all the Contracting Parties. 
Otber amendments become effective in respect of those con- 
trading parties which accept them upon acceptance by two- 
thirds of the contracting parties, and thereafter for each other 
contracting party on acceptance. 

Tliese provisions for amendment arc applicable ‘ except where 
pitn’ision for modification is made elsewhere in the Agreement.* 
This exception ^vas introduced to cover those changes in the 
schedules which might be made in accordance with other pn>- 
\’isions. Specific reference was made in the original draft to 
Article 11 (5), and Article XXVIII. Botli contain provisions for 
compensator)’ adjustments in the schedules. Reference was also 
made to Article XXVII by which a conimciing party is allowed 
to withhold or withdratv, in whole or in part, any concession 
pros’ided for in the appropriate schedule annc.xed to the Agree¬ 
ment in respect of which such contracting party determines*® 
tliat it was initially negotiated with a go%cmmcnt wliich lias not 
become, or has ceased to be, a contracting party. 

It was thought that the terms of accession, even if they 
implied modification of Part I, would require only a nvo-thirds 
majority. Although no definite decision was taken, the general 
tiew was that any cliangc in the schedules would require unani¬ 
mous acceptance. Several protocols of ratification had failed to 

** S« Post, pp 395-fl for the dtjcunion of the proposed amcndmenlj to 
Article XXX. 

From the tariff negotiations procedure, discussed in Chap. 4, see post, 
pp. 98 et uq.. It can be ascertained with what particuhix country a given 
Hem of concession in the schedule w.as originally negoliaied. But such 
concession is extended to all contracting parties by virtue of the most 
favoured uMiou clause. Coucessiurvs ae ehe bilateral iti^e are grauted 
by balancing the concessions granted in return by the other party. When 
a party to whom certain concessions were originally granted docs not 
become, or ceases to be, a contracting party, the concessions granted by 
such a party become inoperative. If a contracting party who originally 
granted certain concessions to this party has not the liberty to withdraw 
these concessions, the balance of aavanlagej is up'ct against its interests. 
Formerly, in ex.amining the schedules, it was not possible to discover 
which countries wTre those with which concessions had originally been 
negotiated. Consequently, the country concerned is now given the right 
to decide this question. But a practice has developed by which lists of 
concessions—and the countries with which such concessions were 
originally negotiated—are circulated at the end of t.ariff negotiations. 
This right has therefore lost much of its value and its possible abuse has 
been practically eliminated. 
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come into force owng to the lack of signature of all the con¬ 
tracting parties. In this situation a Working Party stated that 
‘clearly it was never the intention of Article XXX to place 
difficulties in the way of making rectifications of a non¬ 
substantive character.’ It is tlie practice in GATT not to insist 
on unanimous acceptance in such cases. 

GATT Protocols 

It has been found necessary to make changes both in the text 
of the Agreement and in the schedules. Such changes may arise 
as a result of amendment to certain provisions, accession of new 
parties, changes in the schedules by way of rectification of mis¬ 
takes, and so on. Most of these changes are effected through the 
signature of a protocol, \s'hich is then registered ^vith the Secre¬ 
tary-General of the United Nations. Registration is carried out 
for t\vo reasons. In the first place, every protocol is made an 
integral part of the General Agreement cither by specific declara¬ 
tion in the protocol,®- or by implication. Secondly, all protocols 
in one ^vay or the other amend the main instrument and it is 
therefore necessary that the Secretarjf-Gencral of the United 
Nations, with ■whom GATT is registered, should be informed. 

The coming into force of the protocol depends upon the 
nature of the change it brings about. The requirement of the 
number of signatures neccssar)' to make it effective is governed 
by the provision of Article XXX. If the change brought about 
by the protocol amounts to an amendment requiring unanimous 
acceptance, the protocol has to be accepted unanimously; 
whereas protocols ^vhich contain changes amounting to amend¬ 
ments only requiring acceptance by two-thirds of the contracting 
parties require only that acceptance. 

^Vhenever a new government accedes, tlic customary' prac¬ 
tice is to incorporate in the Protocol of Accession a provision to 
the effect that the government accepts all the amendments, 
rectifications and modifications in force. Furthermore, signature 
of the Protocol of Accession, to be effective, is accompanied by 
appropriate measures accepting any rectification, amendment or 
m^ification which has been drawm up by tlic Contracting Parties 

^>1 GATT/CPG/40, p. I. 

f.?., the Protocol Incorporating Rectification, GAT'i/ 1/37, March 19, 

1948. 
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for submission to governments for acceptance, but which has not 
become effective by the date of signature of the Protocol by the 
acceding go\’erament.®® The government concerned therefore 
accepts retrospectively all the protocols in force, and undertakes 
to accept those already dra^vn up, but not yet in force. 

In rare cases, reservations to protocols are allowed.®* Tlie 
United Nations refused to register an instrument of acceptance 
of certain protocols containing a reservation by Czechoslovakia 
of the right of subsequent ratification. 

It sometimes happens that certain protocols remain unsigned. 
In such circumstances, there arc two methods of procedure: 
either the unsigned protocols arc withdrawn, and substituted by 
a single protocol** containing the substance of the former 
protocols circulated for signature; or an extension of time for 
signature is given to the p.arty. The extension of time given to 
Uruguay to sign the Annecy Protocol provides an example of thb 
procedure. 

There have been a great number of protocols and they can be 
classified into three main groups: (i) Protocols of Rectification: 
(2) Protocols of Modification; and (3) Protocols of Accession. 

The Protocol of Provisional Application stands in a class of 
its own. Again, there arc certain other protocols which, although 
they in law modify the Agreement, fall into a further, and less 
important minor category. They modify the dates in the Agree¬ 
ment and the Protocols, and may be referred to as the Protocols 
of Modification of Dates, As far as the status of the Protocol 
of Provisional Application is concerned, it has been stated that 
it is a self-contained Agreement, no resolution being necessary to 
effect a change in it, as no change in the substance of the Agree¬ 
ment is involved. 

As stated in the Eastern Carclia case, it is the intention of 
the parties that decides the status of a particular instrument.*® 
To ascertain the intention, one has first to examine the instru- 

'■\ 

Annecy Protocol of Terms of Accession, paragraph 6; Torquay Protocol, 
paragraph 7(by 

See the case of^South Africa’s reservation, ante, p. 31. 

** Such cases do not occur through reluctance or refusal to sign these 
protocols but mays be due to certain skdministratwe delays. The multi¬ 
plicity of protocols may be the reason for failure to sign them. It is in 
these circumstances that the unsigned protocols are consolidated and a 
new Protocol introduced. This facilitates signature. 

Eastern Carelta case, P.CVLJ. Series B, No. 5. 
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mcnt. Article XXXII of the Agreement defines a contracting 
party as a government which applies the Agreement, either imdcr 
Articles XXVI or XXXIII, or pursuant to the Protocol of 
Provisional Application. Moreover, the extension of time for 
signature of the Protocol of Provisional Application by Chile was 
not effected by a mere agreement as envisaged by the Brazilian 
representative, but by a declaration embodied in a protocol. It 
w'ould appear clear therefore that this Protocol constitutes a part 
of the Agreement and is not an independent agreement as 
originally suggested. 

The coming into force of the Protocol was conditional not 
only upon signature by all the parties, but also upon its actual 
application by all of them. This is evident from the text, as 
well as from the statement of the Australian Minister for Com¬ 
merce and Agriculture in tlie Australian House of Representa¬ 
tives. He stated diat ‘ the Australian Government imdertakcs to 
apply provisionally provided all other countries do likc^vise 

Rectifications of the schedules come under three headings: 
Rectifications requiring a two-thirds majority only, formal recti¬ 
fications not involving substantial changes such as corrections of 
clerical errors, and those involving substantial changes requiring 
a Protocol of Rectification that must be unanimously accepted.''® 
Tlic Protocols of Modification effect modifications to the text 
of the General Agreement. Amendments arc effected by these 
protocols. 

As to tlie validity of an amending protocol, certain contracting 
parties held the view that even though a protocol requiring 
unanimity has not obtained that unanimity, it would still be valid 
between tlie parties accepting it.®'* This docs not fit in ivith tlie 
theory and practice of the Agreement. Obviously any tivo 
parties ivho have signed such a protocol can consider themselves 
bound to each other, even though the protocol lias failed to come 
into force through lack of unanimous acceptance. But such a 
protocol will not be effective as far as die Contracting Parties as 
a i\'hole are concerned. 

St.ntemcnt by the Hon. R. T. Pollard in the Hou'e of Rcprcjentatives, 
C.mbcrra, November i8, 1947, General Agreement on Tariffs and Trade, 
Australian Government publication. No. 56, Group C and E, F37, p, 5. 
*■5 c.g., Tlie First Protocol of Rectification, March 24, 1948, U.N. Publica¬ 
tions, Sales No. J948, 11.D.5, p. i. 

S'’ See statement of the French Delegate referred to by the South African 
Delegate, G.MT'/CPe/is, August at, 1948, p. i. 
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From the legal pcrint of view, the Protocol of Modification 
of March 24, 1948, is very important.^ Thb protocol added 
paragraph 5 (b) (c) and (d) to Article XXV, ^vh^ch enabled the 
Contracting Parties to define exceptional circumstances and to 
take action thereon.* The new provisions contain the exception 
of vis major. As stated by the Permanent Court of Arbitration 
in the Russian Indemnity case (1912), this exception could be 
pleaded in international law as well as in private law.* Certain 
circumstances might arise which the Contracting Parties did not 
foresee at the time of signature of the Agreement. To meet the 
requirements of these circumstances, it might be necessary to 
take some measures which constituted a violation of the 
Agreement. A contracting party faced with grave economic 
danger could be given a \vaiver from its obligations to the extent 
necessary to ward off the impending danger. Most of the waivers 
g^ven by the Contracting Parties were under Article XXV (5) (b) 
(c) and (d). 

The Protocol introduced the words ‘or XXXIII* into 
Article XXXII, thereby including acceding governments within 
the definition of contracting parties. This conferred on them 
rights and duties equal to those of the existing contracting 
parties. In Article XXXIII, the unanimity requirement was 
changed to ttvo-thirds, thereby facilitating the accession of ne^v 
members by removing the power of an indirect veto from each 
contracting party. Finally, a ne^v Article (XXXV) was added, 
which, as stated elsewhere, changed the rights and duties of 
contracting parties in the matter of extensions of their con¬ 
cessions, and added in effect another limitation to the most 
favoured nation clause (Article I). TTiis led to the prolonged 
controversy over the refusal of South Africa to accept Article 
XXXV, aivd the final granting of a itstrvafion which, by itself, 
is a deviation from GATT theory and practice. 

There are Uvo main Protocols of Accession—the Annecy and 
the Torquay Protocols. Tliey cemtain the terms of accession as 
contemplated in Article XXXIII. Tlie provisions in the Protocol 
of Provisional Application with regard to Parts I and III, and 
Part II, are incorporated in these protocols, which are also applied 

* Protocol Modifying Certain Provisions of the General Agreement on 
Tariffs and Trade, U.N. Publications, Sales No. 1948, 11.D.5. 

2 See Havana Reports, p. 1&2. 

3 I H.C.R., p. 315. 
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on a provisional basis. As in the Protocol of Provisional Applica¬ 
tion, the acceding governments arc given a right of withdrawal 
on giving a notice of sixty days instead of six montlis as provided 
in Article XXXI. By tlie reference and incorporation in Article 
XXXII of the provision of accession in Article XXXIII, the 
acceding governments are placed on the same legal stains as those 
countries who have become contracting parties by virtue of tlie 
application of the Protocol of Provisional Application. 

Finally these protocols are in the nature of a secondary' agree- 
ment between the acceding governments and the existing con¬ 
tracting parties. Tliat is to say, tlicir admission to GATT is not 
by virtue of acceptance of the Agreement by tlie conv'cntional 
method of depositing an instrument of ratification or acceptance, 
but in pursuance of the signature of one of these protocols. Tliis 
arose out of the provisional application by certain countries in 
accordance witli tlie Protocol of Provisional Application and die 
wording ‘on terms to be agreed upon’ in Article XXXIII. 

Conclusion 

From the above examination of the Agreement as a multipartite 
international document, it is obvious that it follows a more or 
less conventional pattern. The requirement for registration with 
the United Nations, the provision for withdrawal of a con¬ 
tracting party after giving previous notice and the provision for 
accession of new members, are features often found in other inter¬ 
national agreements. 

Tliere arc certain features in the Agreement which, though 
not exceptional, are unusual. Tlie Protocol of Provisional 
Application is one of these. The division of GATT into tlirec 
parts and the stipulation for unanimity in the case of amendments 
to Parts I and to Articles XXIX and XXX, and two-tliirds 
majority for tlie amendments to Parts II and III are unusual 
features. Successful tariff negotiations, as a precondition to 
accession as required in the tlicorv* and practice of tlie Agreement, 
appear to be a unique feature. Similarly, the weightage con¬ 
templated for bringing into force the Agreement is cxtraordinaiy'. 
Most of these arc partly explained by tlic fact that it is the 
first multipartite agreement on tariffs and trade to be put into 
ojjcration. 
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GATT IN RELATION TO OTHER INTERNATIONAL 
ORGANISATIONS 

The Agreement and the United Nations 

The part played by the Preparatory Committee of the United 
Nations Conference on Trade and Employment has been dis- 
cussed elsewhere.' The first meeting of the Contracting Parties 
was convened by the Secretary'-Gcncral in accordance %vith 
Article XXXV (2) of GATT.* A^ide 86 of the Havana Charter 
provided that the International Trade Organisation should be 
brought into relationship with the United Nations as soon as 
practicable, as one of the specialised agencies* xeferred to in 
Article 57 of the United Nations Charter. 

The General Agreement does not contain any similar pro¬ 
vision declaring a formal relationship with the United Nations 
Organisation. Tlic creation of GATT was an action taken out¬ 
side the United Nations, and as will be seen, ^vhcn discussing 
the setting up of a Secretariat, the Contracting Parties have 
remained anxious to maintain independence. There was a 
general feeling that GATT had a unique individuality which 
^vas ^vell worth preserving, and that in establishing a relationship 
with the United Nations, attention should be paid to the special 
characteristics of the Contracting Parties. 

Another reason why no defined relationship with the United 

* See Introduction, ante, p 19. 

2 GATT/t, p t. The Secreiary-General ol the UN invited the con* 
tracung parties who were applying the Agreement by adherence to the 
Protocol of Provisional Application, to * attend the first meeting of the 
Contracting Parties ’ which was scheduled to tate place at Havana on 
the final day of the UN Conference on Trade and Employment. This 
invitation was issued in pursuance of Article XXV (a) of the Agreement, 
which requested the Secretary-General of the UN to convene the first 
meeting of the Contracting Parties not later than March i, 1948. 

3 Specialised agencies arc defined by Article 57 of the United Nations 
Charter which provides that: ‘The various specialised agencies estab¬ 
lished by intergovernmental agreement and having wide international 
responsibilities as defined in their basic instruments in economic social 
cultural educational health and related fields, shall be brought m relation¬ 
ship with the United Nations in accordance with the provisions of 
Article 63. Such agencies thus brought into relationship with the 
United Nations are hereinafter referred to as specialised agencies.’ 
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Nations was established or contemplated was that GATT ^vas 
jiever enwsaged as an organisation in tlie formal sense. 

One important result of GATT being completely outside the 
jurisdiedon of the Economic and Social Council was tliat it 
could be negotiated and adhered to by the executive branch of 
the United States Government, under the United States Trade 
Agreements Act of 1934.^“ It did not follo^v the fate of the 
International Trade Organisation, which lost the support of the 
United States as a result of the failure of the Congress to ratify 
the Havana Charter. It \vas this ‘virtual abandonment of the 
International Trade Organisation by its parent,’ ■* ^vhich was the 
main reason why the necessary ratification by the other signatories 
was not forthcoming. Had GATT also been subject to ratifica¬ 
tion by the United States Congress, a similar situation might well 
have arisen. 

Although not a formal part of the United Nations, the 
General Agreement does nevertheless work \vithin its wider frame¬ 
work.® It was also the general opinion at the time of the negotia¬ 
tion of the Agreement that the comprehensive purposes of tlic 
United Nations should prevaU over those of the Agreement, and 
that it should thus embody principles relating to international 
economics and trade contained in Article 55 of the United 
Nations Charter. It was hoped GATT and the projected Inter¬ 
national Trade Organisation of the United Nations would play 
an important role in the United Nations’ effort to improve the 
living standards of its member peoples. 

Article XXVI (6) of the Agreement authorises the United 
Nations to effect registration of the Agreement as soon as it 
enters %vith force. Article 102 of tlie United Nations Charter 
provides tliat every international agreement entered into by any 
member of tlie United Nations should be registered ivith the 
United Nations’ Secretariat. In addition, no party to a treaty 
or international agreement which has not been rcgktcred, may 
invoke it before any organ of the United Nations. These pro¬ 
visions reflect in one aspect the trend against secret diplomacy 
and secret treaties. Tlicy have also a far greater legal signifi- 

■'* W. G. Broun, The Untied States and the Restoration oj World Trade, 
1948, Gh.ip. IV. 

< The Economist, December 23, 1950. 

•■5 G. Sch\s-.inrcnbcrger, The Province and Standards of International 
Economic Law, 2 I.L.Q. (1948), p. .}02. 
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cance. When Artide io3*isread in conjunction with Artide 102 
it becomes clear that the requirement is intended to avoid any 
possible conflict bet^veen obligations under any other inter¬ 
national agreement and diose under the United Nations Charter. 
In the event of a conflict, the obligations under the latter are to 
prevail. 

It is in this sense that the Contracting Parties understood and 
interpreted these ttvo Articles of the United Nations Charter. 
It ^vas suggested that in order to avoid any conflict ^vith the 
United Nations the Draft Agreement should be submitted for 
the approval of ECOSOC. Tliis was found unnecessary because 
the registration of the Agreement under Article 102 of the 
United Nations Charter would eliminate any such future conflicts. 

In connection ^\’ith the question tvhethcr provisions for re^ 
tration with the United Nations should be included in the Agree¬ 
ment, it ^vas suggested that in the absence of svtch a provdsion each 
member of the United Nations who is a contracting party to the 
Agreement might be required to register its signature tvith the 
United Nations separately. It is doubtful %vhether separate regis¬ 
tration by each hfember would amount to a registration of the 
treaty as contemplated in Article ro2. 

Article XXI (c) of the General Agreement piovidcs that 
‘nothing in this Agreement shall be construed to prevent any 
contracting party from taking any action in pursuance of its 
obligations under the United Nations Charter for the main¬ 
tenance of international peace and security.’ Tire equivalent 
provision of the Havana Charter (Article 86) tvent further than 
this. By it, the International Trade Organisation was not to 
attempt to take action tvhich rvould in any tvay involve passing 
judgments on essentially political matters. 

The decisions of the United Nations in political matters arc 
accepted by the Contracting Parties ^vithout further examination. 
The accession of Israel to GATT foUorved the admission of that 
country into the United Nations. The division of India and the 
consequent admission of Pakbtan to the United Nations was 
follo^ved by the accession of Pakistan to GATT on the same 
legal basis. Even though Communist China was recognised by 

* Article 103 provides that: ‘In the event of a conflict between the 
obligations of the Members of the United Nations under the present 
Charter and their obligations under any other international agreement 
their obligations under the present Charter shall prevail.’ 
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some of the contracting parties. Nationalist China, who is the 
signatoiy to GATT and the member of the United Nations, 
remained a contracting party until she withdrew from GATT of 
her own accord. As long as Nationalist China was the rightful 
country to hold membership of the United Nations, the Con¬ 
tracting Parties did not even attempt to examine the legal 
questions involved in the continuation of tliat country as a con¬ 
tracting party. 

The requirement to register the General Agreement \\’ith the 
Secretary-General of the United Nations is followed by other 
subsidiar}' provisions defining the relationship of GATT ^vith the 
United Nations. Any contracting part)', for example, accepting 
an amendment to GATT must deposit an instrument of accept¬ 
ance with tlie Secretary-General (Article XXX (2)). Any amend¬ 
ment to GATT is effected by a protocol and every such protocol 
is in practice deposited with the Secretary-General of UN, 

Paragraph (6) of the Protocol of Provisional Application 
requires that the original of the Protocol shall be deposited ^vith 
the Secretary-General. Similarly, by paragraph 10 (c) of the 
Annecy Protocol of Terms of Accession, the Secretary-General 
is authorised to register the protocol. Again, concessions 
embodied in the schedule of a contracting party contained in 
Annexes to the Protocols of Terms of Accession do not enter into 
force unless notification of the intention to apply tliesc con¬ 
cessions has first been received by the Sccrctaiy'-General from 
the contracting party concerned. 

A contracting party can svithdraw from the Agreement upon 
the expiiy' of six montlis from the day on which w'ritten notice 
of withdrawal is received by the Sccrctaiy'-Gcncral (Article 
XXXI). Any contracting party not satisfied with the decision 
under Article XXIII is permitted to Avithdraw by giving sixty 
days’ notice to the Sccretaiy'-Gcncral. 

Tire Contracting Parties are legally the only body competent 
to interpret the General Agreement. Nevertheless, when certain 
diflicultics and disagi-ccmcnts, concerning the interpretation of 
Article XII (4) (a) in connection w'ith the import restrictions of 
South Africa, arose, it ^vas suggested that tlic United Nations 
legal department should be consulted for a correct interpretation 
of that Article. 

Occasionally a difference of opinion arises between the 



54 GATT in Relation to other International Organisations 

Contracting Parties and the United Nations legal department. 
For instance, some of the contracting parties had accepted 
protocols, reserving the right of subsequent ratification, but the 
United Nations legal department refused to accept them as instru¬ 
ments of acceptance. The Contracting Parties and the legal 
department, after some delay, eventually worked out a com¬ 
promise. The essence of the agreed formula tvas that a govern¬ 
ment accepts the protocol in its capacity as a contracting party, 
but the government acting under the Protocol of Provisional 
Application tvould in effect resert'c the right of its legislature to 
ratify subsequently. 

The UN gives financial assistance to the Contracting Parties. 
It can be seen from the 1953 Financial Statement and Budget 
for 1954, that GATT o^ves a debt to the United Nations. 

GATT AKD THE Havana Charter 
Article XXIX of the General Agreement contains detailed pro¬ 
visions defining its relations to the Havana Charter. The failure 
of the Havana Charter to come into force has reduced the impor¬ 
tance of the topic under discussion. Moreover the proposed 
amendment^ to the General Agreement to delete Article XXIX 
if and when it comes into force will present the entire subject 
of the relationship of the Agreement with the Havana Charter 
as a topic of mere historic interest. Therefore, a detailed dis¬ 
cussion does not seem to be necessary. However, the Contracting 
Parties have been interpreting the GATT provisions in the light 
of the Havana Charter principles and rules and they are likely 
to continue to do so in the future as well. This long established 
practice is dbeussed below. Similarly the question of tackling 
the commodity problems continues to attract the attention of the 
Contracting Parties. The commodity question tvas dealt wth 
in detail in the Havana Charter. This subject is also discussed, 
briefly, below. 

Article XXIX is important in the interpretation of the Agree¬ 
ment. It has been decided that *... if difficulties in application 
. were to arise before the entry into force of the Charter the 
Contracting Parties would still have the possibility under the 
term.*? of Article XXV to settle such cases in the light of the 
provisiC*ns of Article XXIX paragraph (i).’® This implies that 
’ See /iwC-PP. 295-8. • GATT/CPa/as/Rev.i, Section g. 
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\vhcn there is a dispute as to the interpretation of a provision of 
GATT, the Contracting Parties can give an interpretation, acting 
jointly under Article XXV, and bearing in mind tlie principles 
contained in Chapters I to VI and IX of the Havana Charter. 

It is the practice of the Contracting Parties that, should a 
doubt arise as to the interpretation of an Article, it should be 
interpreted in the light of the corresponding Articles of tire 
Havana Charter and the interpretations ^ven to them at Havana. 
Tliis was made clear when the Contracting Parties said that ‘ in 
view of their autlioritative status extracts from the Reports of the 
Havana Conference have been used extensively for interpretative 
material, where the text of the General Agreement is substantially 
the same as that of the Charter profusion.’ ® Alost of the con¬ 
tracting parties have signed the Final Act of the Havana Con¬ 
ference. In tins they accepted the authentic and approved inter¬ 
pretative notes annexed to the Charter Articles. Therefore, 
^vhercver the GATT Articles are identical with tlie Charter 
Articles, tlicse interpretative notes are binding on tliem. This 
is evident from the report of the Working Party ^vhen it states 
‘since the te,xt of Article 33 (i) of the Charter tallied witli that of 
Article V (i) of the General Agreement , . . the contracting 
parties ^vho signed the Final Act of the Conference of Havana 
could not interpret these provisions in any way other than that 
laid dotvn in tlie note annexed to Article 33 of tlie Charter.’ 

Attempts have been made to adopt certain provisions of 
Chapter VI” of tlie Havana Charter, even though the Charter 
itself has not come into force. Britain, for example, proposed 
emergency action to establish an international control of prices 
of major commodities.” Provision for the regulation of prices 
of commodities is contained in Article 61 of the Havana Charter. 
Tliis proposal was shelved by the adoption of a resolution by the 
Economic and Social Council, which called on the United 
Nations Members to adopt Uic principles of the Havana Charter 
commodity proi'isions as a ‘general guide’ until the establish¬ 
ment of the International Trade Organisation.” From a legal 
point of view, the Contracting Parties were not prci'cntcd from 

’’ Analytical Index of the General Agreement, Tlie Contracting Parties, 
Geneva, 1953, PP- =- 3 - , , ,, , ,, 

J" G.MT/CPa/aa/Rtrs’.i, or Baste Instruments, Vol, 11 , p. 44. 

“ Cliap. VI deals with inter-giA-cmmcntal commodity agreements. 

■>= The j^'cw Tork Times, July 21, 1949- 
Manchester Guardian, August 22, 1949. 



56 GATT in Relation to other International Organisations 

taking any action to implement the commodity provi^on of the 
Havana Charter, but this rest^ution in effect barred the examina¬ 
tion or adoption of the British proposal by the Contracting 
Parties. There was strong United States opposition, and it was 
subsequently withdra^vn. 

The British proposal was not made solely as the result of an 
anxiety to bring the principles of Chapters I to VI of the Havana 
Charter into operation as soon as poKiblc. It was a part of the 
United Kingdom’s struggle to prevent a further decline in her 
gold and dollar reserves. The commodity agreement chapter of 
the Havana Charter had been one of the sections the United 
States accepted, rather unenthuriastically, as a part of a bargjun 
for which the other signatories accepted the basic principles of 
international trade policy advocated by the United States. The 
reason given for the United States’ opposition to the United 
Kingdom’s proposal, tvas tliat it could not put any part of the 
Havana Charter into operation until Congress ratified the whole 
document.'* 

The topic of commodity agreements was again raised at 
the Ninth Session of the Contracting Parties. It was thought 
at that time that although the International Trade Organisation 
had not been created, it did not mean that Chapter VI of the 
Havana Charter had been abandoned. It is regrettable that this 
chapter had never been incorporated in GATT. 

A majority of the Contracting Parties opposed the introduc¬ 
tion of Chapter VI of the Havana Charter into the General 
Agreement. But they considered that some provision should be 
made for dealing with the problem of wide fluctuations in the 
price of commodities which account for large part of inter¬ 
national trade. The Contracting Parties appointed a Working 
Party to study the problem. A report submitted by this W^orking 
Party to the Tenth Session included a draft agreement to govern 
the future negotiation of commodity arrangements. Some 
points of difference remain on important provisions of the draft 
and rvill be studied further during the next session.'* 

GATT AND THE International Monetary Fund 
Article I of the International Monetary Fund Agreement sets 

“ The Sew Tort Timet, July at. 1951. 

’ International'T'Tade 1955, GATT, Geneva 1956, p. 190. 
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out its objects as follows: a balanced growth of international 
trade, a high level of employment, the development of production 
resources all over the world, exchange stability, multilateralism 
and the eh'mination of exchange control.’® These arc similar 
to the basic principles contained in the Preamble to the General 
Agreement. Both GATT and the International Monetary Fund 
derive tlicir origin from tlic Atlantic Charter, tlie Bretton Woods 
Conference, and Article 55 of tlic United Nations Charter. 

In tlie sphere of international economic relations, both GATT 
and the International Monetary' Fund fulfil their own distinct 
functions. Tlie former is concerned wth immediate day-to-day 
trade problems, whereas the latter covers the general financial 
stability, exchange control and balance of paynments. Tlicrc is, 
however, a certain borderland where the t\vo sets of functions 
and activities overlap. As has been obseri'cd, ‘ the chief impor¬ 
tance of the International Monetary' Fund’s work will be in its 
relationship to GATT.’ ’’ 

This division of functions of tlic Fund and the General Agree¬ 
ment is specifically stated in Article XV of tlic General Agree¬ 
ment, which gives in detail tlic relationship to be established with 
the International Monetary Fund. It provides that the Con¬ 
tracting Parties shall seek tlie co-operation of the Fund, so that 
the Uvo organisations may pursue a co-ordinated policy' \vith 
regard to exchange questions ‘witliLn the jurisdiction of the 
Fund,’ quantitative restrictions, and other trade measures ‘ within 
tlic jurisdiction of tlic Contracting Parties.’ In the orighial draft, 
tlie wording was ‘competence,’ but tliis ^\•as changed to ‘jurisdic¬ 
tion ’ at Geneva, for it was accepted tliat there ^vas real difference 
beUveen competence and jurisdiction tliough no precise defini¬ 
tions were given. WHicn making this alteration, it ivas under¬ 
stood that jurisdiction relates strictly to the poivcrs the Fund 
has, rvhcrcas matters ^vithin tlie competence of tlic Fund arc 
matters on which tlic Fund, by reason of tlie subject matter it 
deals ivith, is competent to pro\'idc facts or express an opinion.’® 

The Contracting Parties must consult the Fund ^vhcn prob¬ 
lems arise ov-cr monetary rcscn’cs, balances of payments or 
exchange arrangement':, and accept all findings of statistical and 

Articles of Agreement of the Intcrn.ntion.il Monctarv’ Cmd. 6885, 

1946. 

The Financial Times, London, Februar>- 4, 1952. 

1 '! EPCT/A/PV/29, pp. 40-1, 46. 
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other facts presented to them by the Fund. They must also 
accept a determination of the Fund as to whether any action 
by a contracting party in exchange matters is in accordance with 
the Articles of Agreement of the International Monetary Fund, or 
the terms of a Special Exchange Agreement between a contract¬ 
ing party and the Contracting Parties. The Contracting Parties, 
in reaching their final decision in cases involving the invocation 
of the criteria set forth in paragraph (2) (a) of Article XII, must 
accept the determination of the Fund as to what constitutes a 
serious decline in the Contracting Parties’ monetary reserves, a 
very low level of its monetary reserves, and the financial aspects 
of other matters covered in consultation in such cases, l^ese 
involve decisions by the Fund, not only of questions of fact, but 
also of law. 

The Fund is empowered to decide whether there is a breach 
of the Articles of Agreement of the Fund, or an infringement of a 
Special Exchange Agreement. The latter agreement is one 
between a contracting party and the Contracting Parties. The 
Fund is authorised to arbitrate on a dispute concerning agree¬ 
ments to which the Fund is not a party. The Fund therefore 
plays the part of an arbitrator, basing its findings both on law 
and on fact. In view of these extraordinary powers conferred 
on the Fund, there was, at one time, a fear that GATT would be 
subservient to the Fund. In reply, it was pointed out that if these 
provisions were considered together with Article XII, there was 
no basis for such fears. 

This Article provides that full account should be taken of the 
difficulties arising from post-war economic adjustments and 
balance of payments by the Contracting Parties. It would appear 
that by virtue of Article XV, the Contracting Parties are bound 
to accept the findings of the Fund in the matters specified. If 
the enforcement of the finding would, taking all the facts of the 
case into consideration, cause great Iiardship and injury to a 
contracting party, or if such enforcement Avould be inequitable, 
the Contracting Parties could deviate from such a finding and 
reach a final decision of their mvn. 

Article XV, does not amount to an agreement between the 
Contracting Parties and the Fund, and therefore the Fund may 
not be able to require the Contracting Parties to accept its find¬ 
ings. Nevertheless, it is an accepted principle of international 
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]a\v that submission of a dispute to arbitration implies consent to 
abide by the decision, and an obligation to carr)' it out. This 
obligation is independent of Article XV. The case will be 
different should the Contracting Parties be merely seeking the 
expert opinion of the Fund. 

Even though the Fund is authorised to designate certain facts 
and opinions as ‘ findings ’ and ‘ determinations,’ it is not obliged 
to do so. It may indicate that it prefers to have these com¬ 
munications regarded merely as informal advice.” 

In actual practice, the Contracting Parties usually accept the 
findings of the Fund. One instance in which the finding of the 
Fund was not accepted was that of the Sterling Area. Tlic Con¬ 
tracting Parties consulted the International Monetary Fund on 
the import restrictions applied to safeguard the balance of pay¬ 
ments by most of the Commonwealth countries. The Inter¬ 
national Monetary Fund issued a report which was intended to 
remain a secret document. It was, however, made public by 
some of the contracting parties at tire Conference. TIic report 
staled that after devaluation of their currencies tlieir balances of 
payments position improved, and tliat the maintenance of some 
of tire restrictions was no longer justified.*® Tire British view, 
not unnaturally, was that the report was not binding, because 
tlic consultation procedure laid dowm by the Agreement had not 
been complied with, and there had been no consultation between 
the International Monetary Fund representatives and tlie British 
Government.*^ The procedure of consultation formulated by the 
Contracting Parties and accepted by the Fund constituted a 
Compromis. Hence the Fund was bound to follo\v that pro¬ 
cedure. As opposed to this British view it may be said that by 
the international character of the Fund, it %vas not bound to 
attacli to matters of form the same degree of importance which 
they might possess in municipal law. Tliis principle was laid 
down by the Permanent Court of International Justice in the 
Mavromatis Concession case (1924)." It would seem that tlic 
departure from tlic accepted procedure by the Fund was merely 

■>'’ E. Hc-vner, The Inlernational Trade Organisation and the Monetary 
Fund. (Reprinted from the International Monetary Fund Staff Papers 
for Februan' 1950). P- = 7 - , ^ j • , • > 

Tlic .above facts arc taken from C. H. Aiexandrowicz, International 
Economic Organisations, 1952, pp. 175-6. 

■-■J The Financial Times, London. November 11, 1950. 

Mavromatis Concession case (1924)3 P.C.I.J. Scries A, No. 2, p. 34. 
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formal and that the merits of the case were not substantially 
affected by the deviation. But if the United Kingdom ^vas not 
consulted—and thereby an opportunity of presenting her case 
tvas denied to her—there was a violation of the principle audiatur 
et altera pars.^ This alters entirely the binding nature of the 
finding.** 

Tlie consultations with the Fund are carried out under an 
informal agreement between the Contracting Parties (con¬ 
templated in paragraph (3) of Article XV) which is similar to 
the draft” agreement proposed between the International Trade 
Organisation and the International Monetary Fund. By the 
agreement, the Contracting Parties must not frustrate the intent 
of the provisions of the General Agreement by exchange action, 
nor the intent of the provisions of the Articles of Agreement of 
the International Monetary Fund,** by trade action. This not 
only applies to contracting parties xvho are members of the 
International Monetary Fund, but also to those who arc not. 
The use of the phrase ‘ trade actions* is to include trade actions 
which would be consistent with the Agreement provisions in the 
absence of the frustration provision. Whenever the Contracting 
Parties find that exchange restrictions are being applied by a 
contracting party in a manner inconsbtent with the exceptions 
provided for in the matter of quantitative restrictions they must 
report it to the Fund.** 

A contracting party who is not a member of the Fund must 
\vithin a period determined** by the Contracting Parties become 
a member of the Fund or, failing that, must enter into a Special 
Exchange Agreement tvith the Contracting Parties. Similarly, 
a contracting party tvhich ceases to be a member of the Fund 

** Eoslern Careba case (1923), ibid.. Scries B, No. 5, p. 29. 

The Contracting Parties do not appear to have taken any further action 
for the enforcement of the finding. 

This draft was prepared and adopted by the Executive Committee of the 
Interim Commission of the I.T.O. and the Executive Board of the Fund, 
and IS similar to the Agreement between the Fund and the United 
Nations. Article 87 of the Havana Charter authorises the I.T.O. to con¬ 
sult other intcr-govemmental organuations. There Is a similar provision 
in the Fund Agreement. 

Article XV (4) of the General Agreement and Article 24 (4) of the 
Charter. 

2’ Article XV (8) of the General Agreement. 

2® By a resolution of June sg, 1949, the Contracting Parties fixed 
November i, 1949, as the date on which a contracting party, if-it had 
not already become a member of the Fond, should enter into a Special 
Exchange Agreement. 
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must enter into such an agreement. An agreement of Uiis kind 
would constitute part of that contracting party’s obligations under 
GATT. A model Special Exchange Agreement, ba.scd on the 
Articles of the Fund, has been adopted”'’ by the Contracting 
Parties. A number of countries like Ceylon,^® Germany and 
Haiti have entered into special exchange agreements. 

As stated above, by the provisions of paragraph 2 of Article 
XV the Fund is authorised (on consultation) to find %vhethcr 
there has been an infringement of an Exchange Agreement. Tlie 
Contracting Parties accepted a report of the Working Party on 
procedural matters in the administration of the Exchange 
Agreements. (Report adopted on April 3, 1950.)^” Paragraph 28 
of this Report says: ‘ Article XV of tire General Agreement 
requires the Contracting Parties to accept the findings and deter¬ 
mination of the International Monetaiy Frmd on the financial 
and exchange matters specified in the Article. Tire Contracting 
Parties arc tire principals in the Special Exchange Agreements, 
and have the responsibility for decisions taken in connection witli 
the implementation of the agreements. The form and nature of 
procedure for the administration of Special Exchange Agree¬ 
ments should reflect this situation.’ The obligations of a member 
who has entered into an Exchange Agreement arc to the Con¬ 
tracting Parties and not to tlie Fund. But the matters referred 
to in tlie agreement fall essentially within the jurisdiction of the 
Fund. In view of this peculiar situation, and the provisions of 
Article XV (2), a compromise was reached ivhich is embodied 
in paragraph 28 of the Report By this the Contracting Parties 
intend to avoid a situation ivhcre they would be a mere ‘ rubber 
stamp’ for tlic decisions of tlie Fund. 

Tlie terms of tlie Exchange Agreement do not permit a con¬ 
tracting party which enters into such an agreement to frustrate 
tlie objectives of the General Agreement (paragraph 7 (a)), neither 
should the terms impose obligations more onerous than those 
contained in the Articles of Agreement of tiic International 
Monctar)' Fund (paragraph 7 (b)). The first of tliesc provisions 


GA'lT/CP3/44. Also in Basic Ir.slTumcnts, Vol. II, p. 117. 

=0 Ceylon ceased to be governed by the .Special E?:diange .Agreement on 


August ag, 1950. 

•ii Germany ceased to be governed by the Special Excliange Agreement on 
August 14, 195a. 

3 - GATT/CP4/R1/RCV.1. Also in Basic Instruments, Vol. 11 , p. tag. 



62 GATT in Relation to other International Organisations 

is intended to avoid the indirect creation of new escape clauses 
or exceptions. "X- “S • ^ ob“Z. 

A contracting party not a member of the International 
Monetary Fund must furnish information in accordance with 
Article VIII (5) of the Articles of Agreement of the Inter¬ 
national Monetary Fund.** T Q 

Two exceptions are permitted in connection with exchange 
controls. In the first instance, a contracting party may institute 
measures in accordance \vith the Articles of Agreement of the 
International Monetary Fund or its Special Exchange Agreement, 
even though such measures may conflict with the obligations 
under the General Agreement. Secondly, in addition to those 
permitted under Articles XI to XIV, a contracting party may 
impose certain other measures. But these must not have any 
effect other than to assist the effective operation of the exchange 
restricuons already imposed. _ 

The Agreement and the Schu.man Plan 
The Schuman Plan raises many important legal problems in 
general, and in relation to GATT in particular.** The present 
discussion will be mainly confined to the relationship of GATT 
to the Plan. 

The aims and objects of the Plan are contained in Articles 
2 to 5 of its Treaty. Tliey are: economic expansion, the develop¬ 
ment of employment, higher standards of living, the abolition of 
quantitative restrictions on the movement of coal, prohibitions of 
import and export duties on coal, and elimination of the practice 
of subsidies %vith regard to coal. 

Article XV (8) of the General Agreement. 

3* What 13 popularly kno\vn as the Schuman Plan is the Treaty constituting 
the European Coal and Steel Community. It was signed in Paris on 
April 18, 1951, by representatives of the German Federal Republic, 
Belgium^ France, Italy, Luxembourg and the Netherlands. There are 
three Annexes to this Treaty and also three Protocols: Protocol on the 
Privileges and Immunities of the Community, Protocol on the Code of 
the Court of Justice and the Protocol concerning Relations with the 
Gounal of Europe. There is also a convention attached to the Treaty. 
This convention contains transitional pr ovisi ons. It is similar to the 
Protocol of Provisional Application of GATT. Both provide for partial 
implementation of the respective instruments pending their final applica- 
tion. 

*5 For a detailed discussion of the various legal problems raised by the Plan, 
see G. Schwarzenberger, Power Polities, 1951, pp. 799-802 ; L. C. Green, 
Legal Aspects of the Schuman Plan, 5 Current Legal Problems (i952)» 
pp. 274-95; R. Vernon, The Schuman Plan, 47 A.J.I.L. (1953), p. 183; 
Note submitted by the Executive Secretary of GATT on the Legal 
Aspects of the Schuman Plan, W/72, September 24, 1952. 
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Article 4 of the Treaty states that ‘the followingare recog¬ 
nised to be incompatible ^vith the common market for coal 
and steel and are therefore abolished and prohibited within the 
cornmunity.’ Section 9 of the Convention attached to the Treaty 
provided that these duties and charges were to be eliminated on 
the dates fixed for creation of the market under section 8; the 
creation of tlie common market for coal and iron ore and scrap 
iron took place on February'' 10, 1953, and for steel on April 10, 

1953- 

The general principle of liberalisation of trade is in harmony 
with the provisions of GATT and the Havana Charter, but the 
Treaty being confined to members of the Communit)'^ alone, is in 
conflict with Article I of the General Agreement. 

Paragraph 2 of Article 79 of the Treaty states that each High 
Contracting Party binds itself to extend to other member States 
the preferential measures wiiich it enjo)'s with respect to coal 
and steel in tlie non-European territories subject to its jurisdiction. 
As Belgium and the Netherlands do not receive preferential treat¬ 
ment for the importation of their products into their non-European 
territories, this provision is of practical value only ^\ith regard to 
the non-European territories of France. Nevertheless, it directly 
conflicts with Article I (i) of GATT, which prohibits any prefer¬ 
ences other than those referred to in Articles I and II. 

Under Article 4 of tlie Treaty, ‘ quantitative restrictions on 
the movement of coal and steel wdthin the Community are 
recognised to be incompatible \vith the common market for 
w'orld steel.’ Here again, the prohibition against quantitative 
restrictions, being confined to the Community, contra\'enes the 
prorisions of Article XIII (i) of the General Agreement, w'hich 
states that no ‘ prohibitions or restrictions shall be applied by any 
contracting party on the importations of any product of the 
territory’ of any other contracting party or on the exportation of 
any product destined for the territory of any other contracting 
party unless the importation of the like product of all third 
countries is similarly prohibited or restricted.’ 

As an exception to the rule in section 9 of the Convention.''^ 
Belgium is allow'cd for the duration of the five-year transitional 

s" i.e.. Import and export duties and quantitative restrictions on the move¬ 
ment of coal within the Community, di'crimination ai^ninst buyers, 
subsidies and certain restrictive practices. 

Sec footnote 34 above. Under .Article XXV'I (3). 
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pericxi to establish or maintain a separate market under the High 
Authority. Tlte importing of coal from third countries is subject 
to the approval of the High Authority. Both these provisions 
constitute restrictions on the movement of coal. They are liable 
to violate the stipulations of Article XI of the General Agree¬ 
ment, since the restrictions may not come under the exceptions 
provided in that Article. 

All six countries participating in the Plan are contracting 
parties of GATT and were then faced %vith two conflicting sets 
of obligations—those under the Plan and those under the Agree¬ 
ment. In order to avoid the conflicts between the two sets of 
obligations, a solution had to be found. 

It was with this end in view that a request for waiver tvas 
presented to the Contracting Panics by the participating 
countries.®* The first question to be considered was whether the 
creation of the Community constituted a Free Trade Area as 
defined under Article XXIV of the General Agreement. This 
Article (paragraph 4) expresses the desirability of increasing 
freedom of trade by voluntary agreements for closer integration 
of the economies of the countries. Under the Plan, however, the 
liberalisation of trade is confined to coal and steel and there is 
no ‘ integration of economy,’ and so it did not fall tvithin the 
ambit of Article XXIV. 

The position tvas not clearly defined by GATT, and no 
solution tvas provided giving exemption from the obligations 
under the Agreement in similar cases. Therefore once the 
Contracting Parties had decided to accommodate the Plan, the 
only step they could take was to give a waiver under Article 
XXV (5) (a), interpreting the situation as an ‘exceptional cir¬ 
cumstance.’ This they did on November 10, 1952.*® The 
salient features of this dedsion are as follotvs: 

(1) A waiver was granted to the six countries from their 
obligations under Article I of the General Agreement in respect 
of duties, charges, etc., on coal and steel. 

(2) France was released from its obligations under Article 
I (i), so that she could extend to coal and steel from metropolitan 

38 L/17. 

38 Basie Instruments, First Supp., Geneva 1953, pp. 17-23. This request 
was made unde r se ction ao of the Convetiuon which provides for joint 
action with GATT with a view to getting the necessary exemptions and 
waivers. 
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territories of other members of the Plan ^vhcn imported into 
French Union territories listed in Annex B, preferences permitted 
under paragraphs 2 and 4 of Article I of GATT. 

(3) The six countries were released from obligations under 
Article XXIII (i) and (2). This enables them to abstain from 
imposing any proliibitions or restrictions on the importadon or 
exportation of coal and steel within die community although they 
are instituting such measures wth regard to coal and steel move¬ 
ment to or from the territories of the other contracting parties. 

(4) The Benelux countries were to be free to modify certain 
concessions contained in their Schedule (Schedule II). 

(5) Belgium ^vas released from her obligations under Aiticlc 
XI (i), so that she could be free to maintain or institute quantita¬ 
tive restrictions on the import of coal products to such an extent 
as necessary to avoid sudden and harmful shifts in production 
during the transitional period. 

(6) Finally, until die end of the transitional period, the 
member States were required to submit an annual report to the 
Contracting Parties on the measures taken by them towards die 
full application of the Treaty. 

By agreeing to these waivers, the Contracting Parties resolved 
the main difficulties presented by the Plan in relation to die 
General Agreement. 

Sufrranaiionnl Character of the High Authority 
Article 9 of the Treaty confers a supranational character upon 
die High Authority. This, however, is limited by Article 71, 
paragraph 2, which states that die powers granted to the Com¬ 
munity by the Treaty shall not exceed die powers which the 
member States arc free to exercise under the international agree¬ 
ments to ivliich dicy arc parties. If die High Authority takes a 
decision incompatible ^vidi any of the obligations ^vhich a 
member State has assumed, then the member State can appeal 
to die Court of die Community on the grounds that it violates 
Article 71 (2). Tlie provision for appeal is contained in Article 33 
of the Treaty. 

On the odier hand, the High Autiiority may take a decision 
'ivliich, though not contrary to the expres obligations imder 
G.ATT, nevertheless gives rise to a situation contemplated by 
Article XXIII (i), sub-paragraph (b) or (c) of GATT, namely. 


5 



66 GATT in Relation to other International Organisations 

when a benefit is impaired or nullified, either as a result of the 
action of a contracting party—though such action may or may 
not be a violation of GATT obligations—or due to the existence 
of some other situation. In such a case, an appeal under Article 
33 could not be lodged. Moreover, tvhen a matter affecting the 
Contracting Parties is brought by a member State as an appeal, 
it may be decided prejudicially against the Contracting Parties 
by a court whose jurisdiction docs not extend to them. Matters 
affecting their interests may thus be decided by the court in their 
absence. Because of this it was considered necessary to obtain 
an undertaking by the Authority regarding practical ways of 
discussing and settling the grievances of the Contracting Parties, 
and an undertaking to this effect was given. 

This undertaking raises important questions concerning the 
status of the Community and its executive organ, the High 
Authority. Article 6 of the Treaty states that the Community 
should possess juridical personality, and also the juridical capacity 
in its international relations necessary for the exercise of its 
functions and attainment of its ends. By Article 8, the Authority 
is made responsible for ensuring the fulfilment of the purposes 
set out in the Treaty. The transfer of cenain sovereign functions 
to the High Authority was not balanced, hotvever, by any under¬ 
taking of the High Authority to discharge the obligations of the 
individual countries. The undertakings do not go so far as to 
create the High Authority a signatory to GATT, but they do 
represent a unilateral commitment by the High Authority of the 
type which a sovereign State would assume.^^ In this connection 
it is interesting to note that the High Authority signed an 
Agreement with the United States on April 22,1954.** It would 
seem that the Contracting Parties themselves ^vere not certain of 
the exact nature of the so\'ereign status of the Community. This 
is borne out by the fact that undertakings are also given by 
individual member States of the Community. 

Article 34 of the Protocol on the Code of the Court of Justice provides 
that iMividuals or legal entities establishing an interest in the outcome 
of a dispute pending before the Court may intervene in such dispute. 
Article 36 provides that individuals or legal entities as well as institu¬ 
tions of the Community may institute third party proceedings to contest 
judgments which have been rendered without notification to them. These 
two Articles may, however, en^Ie a contracting party, or the Contracting 
Parties, to safeguard their interests. 

R. Vernon, The Schuman Plan, 47 A.J.LL. (1953), p. 183. 

The Times, April 13, 1954. 
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Not being certain of the undertakings gi\'cn, the decision of 
waiver reiterates that Article 71 of the Treaty prevents any of 
the institutions of the Community from requiring a member 
to take action which is inconsistent \s'ith its obligations under 
tlic General Agreement (it being an international agreement as 
contemplated in Article 71) as modified by the waiver. It also 
stipulates that whenever a question arises as to the consistency 
of any action of the Community or member States as such, w-ith 
the obligations of the member States to the otlier contracting 
parties under GATT, the decision of the Contracting Parties is 
to have die same force as it \vouId have if it ^vere made in respect 
of such action on the part of any other contracting party, under 
GATT. Tlris has another interesting aspect. The Contracting 
Parties state, in effect, that since Article 71 subordinates the 
obligations under tlie Treaty to those of GATT (being an inter¬ 
national agreement) they have the right to make binding decisions 
in matters where tlie obligations under the two instruments con¬ 
flict, even though they are not parties to the Treaty. Tliis has 
been made possible by the fact that all the member States arc 
contracting parties. 

There is also another reason why this power of the Agreement 
is a necessary one. The need for a co-ordinating body is stressed 
by Mr. Green Nvhen he says ‘. . . Here a caveat must be entered 
for there is a danger of subdivision rather than co-ordination 
resulting from a multiplication of organs. . . . Until there is 
some central institution ^vith power to co-ordinate this multitude 
of bodies effort may be so divided as to achieve nothing.’ 

In spite of tlie various objections raised against tlie Plan tlie 
Contracting Parties arc justified in claiming that the waiver 
granted to tlie member States of the Community ‘ slioivs that the 
General Agreement docs not stand in the way of the closer 
integration of the economics of contracting parties and has 
sufficient flexibility to recognise and facilitate genuine integra¬ 
tion.’ 

Tlie Common Market for coal, iron ore and scrap was estab¬ 
lished in February' 1953, for ordinary steel in May 1953, and 
special steel in August 1954. Each year during the transitional 

•<3 L. C. Green, Legal Aspects of the Schuman Plan, 5 Current Legal 
Problems {1952), p. 294 - 

<■* International Trade 1955, GATT, 1956, pp. 193-4. 
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period the Contracting Parties receive an annual report from the 
six governments on stej^ taken towards the full application 
of the Treaty. The Third Annual Report was examined by the 
Contracting Parties at the Tenth S«sion.*’ 

Other Organisations 

The organisations we are now about to discuss have no formal 
legal connection tvith GATT. Their relationship arises rather 
from consultation and co-operation. 

Decisions for establishing relationships with such organisations 
are taken under Article XXV (i). By rule 9 of the Rules of 
Procedure, representatives of inter-govemmental organisadons 
may attend meetings as observers on an invitation by the 
Contracting Parties, participating without vote in accordance 
with the terms of their invitation. Though the phrase ‘inter¬ 
governmental organisations’ is used in Rule 9, in actual practice 
this rule is not strictly adhered to. The consultation and arrange¬ 
ments with the International Chamber of Commerce will serve 
as an illustration. These consultations, co-operation and arrange¬ 
ments are effected in furtherance of the general principles of 
GATT and to facilitate its day-to-day working. 

The Economic and Social Council of the United Nations, in 
its resolution (30) (iv) of March 28,1947, requested the Secretary- 
General of the United Nations to appoint an Interim Co-ordina¬ 
ting Committee for International Commodity Agreements con¬ 
sisting of three members and a chairman to represent the 
Preparatory Committee of the United Nations Conference on 
Trade and Employment, later, in its final report of April 1948, 
the United Nations Conference on Trade and Employment 
recommended that the Economic and Social Council should 
amend the composition of the Committee, to provide that its 
Chairman be nominated by the Interim Commission for the Inter¬ 
national Trade Organisation. This was accepted, and sub¬ 
sequently—by a resolution 3737 (XIII)—the Economic and 
Social Council requested the Secretary-General of the United 
Nations to constitute the committee, with a chairman nominated 
by the Contracting Parties. 

The Secretary-General of the United Nations requested the 


ibid., pp. 194-5- 
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Contracting Parties to nominate a chairman/'’' ^vhich they did at 
the Eighth Session. It was also decided that the Chairman 
should act as such until the next Session, and on tire vacation 
of the chair, a new chairman would be nominated and the 
duration of the new term of office fixed. 

The committee consists of four members—an expert on 
agricultural commodities and another expert on non-agricultural 
commodities, appointed by the Food and Agricultural Organisa¬ 
tion, a third appointed by the United Nations, representing the 
backward countries, and a fourth nominated by GATT, tvho 
also acts as the chairman. 

The present position of GATT with regard to commodity 
agreements and the abortive attempt of Britain to incorporate 
into GATT the commodity provisions of the Havana Charter, 
hav'e already been discussed.'*®* 

'Tlie Council of Europe, by a resolution of the Strasbourg 
Assembly, invited the Contracting Parties to study and make a 
report on the technical implications of the implementation of its 
plan for the reduction of customs tariffs.'*’ The Council of 
Europe in making tliis request wished not only to call upon the 
advice of the customs experts of the Contracting Parties, but also 
to show that it considered tlic Contracting Parties as the com¬ 
petent organ to deal with all questions on tariffs and inter¬ 
national commercial poKcy. 'The Contracting Parties appointed 
a Working Party to study and report on the plan. It was made 
clear that tlic Contracting Parties had no responsibility for the 
report. The ^Vorking Party was to make its report as a body 
of experts, and not as the representatives of the respective 
governments. 

Again, at the request of tlic ^Vorld Health Organisation, 
the Contracting Parties appointed a Working Party to examine 
the reduction of trade barriers affecting the importation of 
insecticides and certain materials and apparatus for the cam¬ 
paign against insects.'*® 

Representatives of tlic United Nations Educational, Scientific 
and Cultural Organisation have participated as observers at the 


G/17, Ad.i. 

*''=■ ante, pp. 54-6. 

** L/20. 

GATT/CP5/47, December 13, 1950, p. i. 
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Sessions of the Contracting Parties/* By a letter from the 
Director-General of the United Nations Educational, Scientific 
and Cultural Organisation to ‘ Member Governments which are 
also contracting parties* UNESCO submitted a number of 
proposals for facilitating international trade in educational, 
scientific and cultural matters. In reply to this letter, the Con¬ 
tracting Parties advised that the ‘governments will, in future 
tariff negotiations, attempt to assist in furthering the objectives 
sought by UNESCO.” 

The International Chamber of Commerce passed certain 
resolutions and forwarded them to the Contracting Partin for 
their discussion and decision during the Seventh Session. All the 
resolutions ^vere of direct concern to the Contracting Parties.^' 
It was the opinion of the International Chamber of Commerce 
that the primary responsibility in the field of international trade 
and gov’emtncnlal regulations rested with the Contracting Parties. 
The follotving specific points were recommended for action by 
the Contracting Parties: 

(1) The institution of an international committee of experts 
to fonnulate standardised rules for administrative machinery. 

(2) The institution of similar committees within the territory 
of each contracting party. 

(3) The adoption of a set of recommendations under Article 
VII of GATT on the basis suggested by the Interim Co-ordina¬ 
ting Committee. 

{4) Investigation of the possibility of dra\ving up a standard 
definition of value. 

{5) Adoption of the definition of the nationality of manu¬ 
factured goods. 

(6) Simplification of documentary requirements. 

(7) Abolition of consular invoices and visas. 

(8) Immediate application of standard practices dra^vn up 
by the International Chamber of Commerce. 

A Working Party was-appointed, to ^vhich three resolufions 
regarding customs treatment of samples and advertising materials, 
simplification of documentary requirements and of consular for- 

e.g. , th e third Session. 

GATT/CP4/19, March 1, 1950. See Proceedings of the nineteenth 
meeting of the fourth Session. 

For the Resolutions of the I.C.C., see International Trade and Govern¬ 
mental Regnlationr, I.C.C. Publication No. 153. 
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malities were referred. Tlie Working Party inwted, and con¬ 
sulted ^\^th, representatives of tlie International Chamber of 
Commerce, and a representative of the European Customs 
Union Study Group, this latter body having studied the treatment 
of samples and advertising materials. 

On the report of the Working Party, the Contracting Parties 
adopted two Recommendations of Standard Practices : 

(1) Standard Practices of Consular Fonmalitics: and 

(2) Standard Practice for Documentary requirements for the 
importation of goods. 

The Contracting Parties adopted two otlier reports of the 
Working Party on (a) an International Convention to facilitate 
the importation of Commercial Samples and Advertising 
Materials and (b) the nationality of imported goods.^ 

Conclusion 

From the above analysis of the relationship of GATT with inter¬ 
national organisations, both inter-govemmental and non-govem- 
mcntal, on a consultative and co-operative basis, tlic following 
conclusions may be derived. 

The necessity and usefulness of the General Agreement in tlic 
field of international trade and related matters are demonstrated, 
not only through the work done by GATT, but also through its 
consultation and co-operation with other international organisa¬ 
tions. In its relations with such organisations, GATT acts as a 
legal entity representing the collective will of the contracting 
parties. The fact that the contracting parties arc also members 
of such organisations docs not affect tliis juristic indiwdualily. 
Such common membership, however, helps to^vards closer 
co-operation. 

As already stated, the Contracting Parties jealously guard the 
independence of the Agreement. Tlic emphasis is placed on 
co-operation, and any sort of subordination is vie^vcd widi dk- 
favour. Tlie tendency manifested towards closer co-ordination 
bctivccn various international organisations is a hcaltliy one, 
because it ivill help to avoid the danger of dissipation of energy, 

5- See post, pp. 87, 88. 

G/33. See al«o Basic Instruments, First Supp., 1953, p. 94. Certified 
copies of the text adopted by the Contr.acting P.arties have been printed 
by the lega] department of the United Nations. 

G/28. Sec also Basic Instruments, First Supp., p. too. 
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expense and time by many organisations, each trying to solve 
the same and related problems at the same time. Moreover, 
consultation and co-operation will lead to the pooling of the 
resources, experience and contributions of the various organisa¬ 
tions, thereby facilitating a more rapid and satisfactory solution 
of their problems. 



Chapter 3 

THE ORGANS OF GATT 

The League Covenant, the United Nations Charter and the 
Havana Charter contain a complete constitution for their respec¬ 
tive ‘organs.’ In the General Agreement, such a constitution is 
conspicuously absent. But at present the various functions of the 
Agreement arc exercised through a number of ‘ organs.’ In this 
chapter the evolution of these organs and their legal nature and 
operation are examined. 

When GATT was signed in 1947, it was intended to be a 
stop-gap arrangement until the Havana Charter should come 
into force. Aldiough the Havana Charter had not come into 
force, tariff negotiations were held in accordance wdtli Article 17 
of the Charter.^ Tlie object of these negotiations \vas to ‘give 
effect to certain provisions of tlic Charter of the International 
Trade Organisation by means of a General Agreement on Tariffs 
and Trade. Upon tlie completion of these negotiations the 
Preparatory Committee tvould be in a position to complete its 
formulation of the Charter, and approve and recommend it for 
die consideradon of the International Conference on Trade and 
Employment* which ^vould be in a position to consider the 
Charter in the light of the assurances offered as to die imple¬ 
mentation of die tariff proHsions.’ ’ 

Article XXV of GATT, which proiddcs for the joint action 
of die Contracting Parties,'* forms the foundation of the GATT 
‘organisation.’ Tlic authors of the Agreement did not wish 
GATT to be a formal organisation. Tliis is evident from the 

^ Article 17 (i): ‘Each member shall upon the request of any other 
Member or Members and subject to procedural arrangements established 
by the Organisation, enter into and carry out with such other Member 
or Members negotiations directed to substantial reduction of the general 
levels of tariffs. . . . ’ 

- Tlie convening of this Conference and the setting up of the Preparatory 
Committee .are discussed above, see ante, p. 50. 

® Report of the First Session of Preparatory Committee of the UN Con¬ 
ference on Trade and Employment, honAon 1943. .-Vnnc.e 10, p. 48. 
Article XXV (i) provides that representatives of thc_ Contracting Parties 
shall meet from time to time for the purpose of gisang effect to those 
provisions of the Agreement which involve joint action, and generally 
with a vicsv to facilitating the operation and furthering the objectives of 
the .Agreement. 
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decision taken at Geneva to omit any reference to a ‘ committee ’ 
and to use only the term * Contracting Parties ’ * in order to 
remove any implication of a formal organisation.® 

It is provided in Article XXIX of GATT that Part II ^ shall 
be suspended from the day on which the Havana Charter enters 
into force. Since the Havana Charter did not come into force 
as expected, the operation of Part 11 under the framework of 
GATT, which was intended only for a short duration, became 
part of the pennanent function of GATT. The accession of new' 
contracting parties was preceded by three main tariff negotiations. 
The resulting concessions covered 8o p>cr cent of international 
trade. In these circumstances GATT, with no staff or equipment 
of its otvn, could not work as a substitute for the International 
Trade Organisation. 

Although the contracting parties themselves consciously 
avoided creating a formal organisation, in the couisc of time— 
and due also to practical exigencies—GATT developed into an 
organisation consisting of various ‘organs’ each with its o^vn 
specific functions and constitution. This metamorphosis of the 
embryonic conception of an organisation embodied in Article 
XXV not only provides an interesting subject of study, but also 
explains some of the problems which arise in relation to the 
working of these organs. 

Sessions of the Contracting Parties 
Article XXV of the General Agreement provides for the meeting 
of the Contracting Parties from time to time for the purpose of 
giving effect to those provisions of the Agreement ^vhich involve 
joint action, and generally facilitating the operation and further¬ 
ance of the objectives of GATT. But, unlike the Havana Charter 
provisions, no annual meeting is contemplated. Neither does the 
Agreement contain any organisational provisions corresponding 
to those of the Havana Charter. The legal basis for the adoption 
of Rules of Procedure ® and the establishment of such bodies as 

* Article XXV (i) also provides that iwherever reference is made in the 
Agreement to the contracting parties acting Jointly, they are designated 
as Contracting Parties, t.e., with capital letten. 
e EPCT/JAC/XPV/12, p. 3 

^ Part 11 contains important pro«sion$ relating to quantitative restrictions 
and countervailing duties, etc,. 

® TTie Contracting Parties adopted the following Rules of Procedure: (a) 
for Sessions, Btisic Inslruments, Vol. I, pp. 95-100. (b) for Telegraphic 

Ballot, p. loi. (c) for Inter-Sessional business, ibtd., pp. 102-3. 
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the Working Parties and Panek of Complaints, is contained in 
tlie phrase ‘ for the purpose of giving effect to the pro\'isions of 
this Agreement ’ in Article XXV (i).® 

Each contracting party (as defined in Article XXXII) is 
represented at the Sessions by an accredited represcntati\'c, who 
may be accompanied by alternative representatives (Rules of 
Procedure 5 and 6). From tlie representatives, a Chairman and 
two Vice-Chairmen are elected, their usual tenure of office being 
one year. They can hold office only so long as they remain the 
representatives of contracting parties. In the normal course tlicy 
do not participate in the proceedings as representatives of their 
governments, but by permission of the Contracting Parties they 
may act in a representative capacity (Rule 14). 

Each contracting party is entitled to one vote. "When the 
Havana Charter was being formulated, a proposal \\'as put 
forward that a s)'stem of weighted voting should be adopted.^® 
This ^vas not surprising, for the International Monetary' Fund, 
with which the International Trade Organisation would ha^’C 
been closely related, had provisions for weighted voting. The 
proposal, however, was eventually dropped and GATT, follow¬ 
ing the resultant Article 75 of the Havana Charter, provides one 
vote for each member. 

Decisions at die Sessions of the Contracting Parties are taken 
by a majority of the representatives present and voting (Rule 28), 
unless otlierw'ise provided for in the Agreement. Tlie Amend¬ 
ment Procedure in Article XXX and the waiver proHsion in 
Article XXV (5) (a) are exceptions to this general rule. It 
has, hois'ever, to be menUoned that tlie amendment procedure 
refers only to ‘acceptance’ and not to voting.’’ It is possible, 

^ It is true that even in the .absence of this provision the Contracting 
Parties arc entitled to t.abe the necessary steps for the purpose of giving 
effect to the obligations under the Agreement. One ni.iy even go further 
and hold that they are bound to do so. As stated by the Permanent 
Court of Arbitration in the Timor c.asc _ (1914), (t H.C.R., p. 354 at 
P-365), and the North Atlantic Coast Fisheries case (1910), (i H.C.R., 
p. 143 at p. 167), the parties to a treaty should observe and execute it in 
good faith. Tlie observation .and execution of a trc.aty in good faith 
implies the putting into effect of the provisions of the treaty. It would 
therefore seem th.at the Contracting P.arties arc in good faith bound to 
take all measures necessary* for the cflective operation of the Agreement. 
^0 Report of the Second Session of the Preparatory Committee, Geneva, 
1947. .Appendix, p. 65. 

.Article XXX (i) provides that ... other amendments to this Agree¬ 
ment shall become effective in respect of those contracting p.arties which 
accept them upon acceptance by two-thirds of the contracting parties and 
thcre.after for each other contracting party upon acceptance by it.’ 
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therefore, to argue that even if a decision to amend a 
provision of GAIT receives only a simple majority at the time 
of voting but is later ‘accepted’ by two-thirds or more of the 
contracting parties, the dedaon to amend would become valid. 
This situation, however, is not likely to arise, because in practice 
those contracting parties** which later accept an amendment, 
actually vote for the amendment beforehand. 

The meetings of the contracting parties will normally be held 
in private.** This provision is necessitated by the nature of the 
business conducted at the Sessions. Premature publication of 
information when tariff reductions and the removal of other trade 
barriers are pending, may lead to financial speculation and 
Stock Exchange manipulations. 

Functions of the Sessions 

The vast bulk of GATT business arries from the management 
of its general activities, of which the negotiation of tariff reduc¬ 
tions is the most important. Many matters requiring specialised 
study and prolonged examination which it would not be possible 
or advisable to deal with at the general Sessions have to be 
entrusted to Working Parties.’* After careful study and con¬ 
sultation with interested parties, they report to the Contracting 
Parties in Session in the form of recommendations. At this stage 
a prolonged debate does not usually take place. The consulta¬ 
tions with interested parlies and the practice of allowing them to 
participate in their proceedings without the right to vote, helps 
the Working Parties to make more or less satisfactory recom¬ 
mendations requiring only formal approval by the Contracting 
Parties. 

The administration of the Agreement is carried out in accord¬ 
ance with the decision, and under final supervision, of the Con¬ 
tracting Parties. Problems of adminbtration are brought before 
them, and after deliberation and discussion, the necessary decisions 
are taken. For dealing with matters arising during the period 
between Sessions, Inter-Sessional Committees are appointed.** 
Until 1952 executive functions were carried out by the Secretariat 

12 Except those contracting parties which have constitutional difficulties in 
accepting the amendments. But pending their acceptance, according to 
the requisite constitutional procedure, the amendments are in most cases 
acted upon in'good faith. 

Rule 37 of the'Rules of Procedure. 

Working Parties are considered later in this Chapter, see post, pp. 93 
el seq. 

J* See Inter-Sessional Committees, post, pp. 90 et seq. 
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of the Interim Committee for die International Trade Organisa¬ 
tion under the direction, supervision and approval of die Con¬ 
tracting Parties. 

The Annual Budget is prepared by die ‘Secretariat’ and 
presented for consideration and acceptance by the Contracting 
Parties. The Session discusses the budget and after making any 
necessary changes, accepts it. Contributions to the budget by each 
contracting party are made in accordance with the agreement 
arrived at. The financial position of each contracting party, 
and its share of the volume of world trade, arc both important 
citciia in the fixing of its contribution. 

Settlement of Disputes 

GATT docs not contain an arbitration provision of die tjpe 
contained in most treaties,^' and there arc two reasons for the 
absence of such a provision in the General Agreement. In the 
first place, as stated above, GATT was only intended to be a stop¬ 
gap, and never an organisation in die accepted sense of the 
term, with the result that its authors did not diink it necessary 
to create any arbitration machinery. 

Secondly, at Genev'^a there were two attitudes towards the 
advisability of judicial review in the International Trade Organ¬ 
isation. Extensiv'e court review was supported by the French, 
Belgian and Cuban delegates. On the odicr hand, nations with 
a common law background felt that unrestricted access to a court 
might be used to obstruct the International Trade Organisation. 
They held that issues which would come before the International 
Trade Organisation would be mainly practical, in which case die 
judgment of experts of the International Trade Organisation 
would be more reliable than that of judges. Whilst the French 
had litde confidence in the votes of the members, the British 
had no faith in leaving economic matters to the decision of a 
court.'® 

See Tlie Secretariat, post, pp. 95 fl srq. 

e.g. Articles of Agreement of the Inteniational Monetary Fund, 1945, 
Article 18 (a); Articles of Agreement of the International Bank for Re¬ 
construction and Development, 1945, Article 9; Constitution of the 
United Nations Educational Scientific and Cultural Organisation. 1945, 
Article 14; Constitution of the Food and Agricultur.al Org.anisation, 
1945. Article 17; Constitution of the World Health Organisation, 194C, 
Article 75; Constitution of the International Labour Organisation, J 945 > 
Article 26. 

S. J. Rubin, The judicial Review Problems in the I.T.O., C3 Harvard 
Law Review (1949), p. 88. 
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The final provisions of the International Trade Organisation 
(Articles 92 to 97 inclusive) were a compromise between these two 
views. 

The first ttvo years of GATT were chiefly devoted to the 
conduct of GATT tariff negotiations and to administrative mat¬ 
ters. The request of the Netherlands Gov’cmment, however, for 
an interpretation of ‘charges of any kind’ in Article I of the 
Agreement in respect of consular chaises imposed by the Cuban 
Government, and the Braailian request to withdraw certain con¬ 
cessions from its schedule, inaugurated a new era in the develop¬ 
ment of the Sessions of the Contracting Parties. From then on, 
the problem of solving disputes arising behveen members of 
GATT had to be squarely faced. In 1948, a clear decision ^vas 
called for in the dispute between the United States and Cuba. 

The negotiations bertveen the United States and Cuba 
(Geneva, 1947) included certain items for which preferential 
treatment in favour of Cuba is pennitted in the GATT schedules. 
These hems were bound in the most favoured nation schedule 
of the United States. Cuba was under the impresaon that the 
margin of preference was contractually fixed at least until 
January 1951. Moreover, the Cuban Government thought that 
the United States’ commitments with regard to the preferential 
margin, were conferred by the provisions of a bilateral agree¬ 
ment concluded between the two countries during the negotia¬ 
tions. At Annecy, the United States negotiated with certain 
countries which \vere competitors of Cuba for a reduction of 
most favoured nation rates relating to the items in question. 
Cuba protested against this and the matter ^vas brought before the 
Contracting Parties.^® They gave the following ruling: That the 
determination of (he rights and obligations bet\veen governments 
arising out of a bilateral agreement (unless such obligations con¬ 
flict with the provisions ol GAXI') is not a matter within the 
competence of the Contracting Parties; that the reduction of the 
rate of duty on a product provided in a schedule to the Agree¬ 
ment below the rates set forth therein does not require the 
unanimous consent of the Contracting Parties; and that a 
maigin of preference on an item included in either or both of 


js See The Attack on Trade Barriers, GATT, 1949, p. >7. 
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the most favoured nation and preferentiaJs parts of a schedule 
is not bound against decrease by the provision of tlic Agreement ; 
and that this decision did not preclude the possibility, for an 
aggrieved party, of resort to the nullification or impairment 
provision in Ardcle XXIII.‘° 

Tlie outside world looked upon this as a test case"*—a test 
case which would prove the efficiency of GATT in dealing with 
such disputes, and the decision was uni\fersally acclaimed, 

Tlie Contracting Parties, however, refused to consider them¬ 
selves as a court or a judicial tribunal. When the status of the 
Agreement and the Protocol came up for discussion, the Chair¬ 
man remarked that it was ‘alwa^’s difficult to resolve questions 
of a judicial character in a body of this kind nor can \ve regard 
ourselves as a court.’ He continued, ‘ Our duty has been to hear 
and weigh tlie arguments and then to decide if a case has been 
made out to invalidate on legal grounds action taken by the 
contracting parties on a previous occasion.’ He also requested 
contracting parties to be less legalistic in their approach to the 
different problems that might arise. 

Tlic parties to a dispute do not appear before the Contracting 
Parties as plaintiff and defendant, or as accuser and accused. 
Instead, an opportunity is given for a full and frank discussion 
and exchange of vie^vs. All the contracting parties seek a solu¬ 
tion to common problems and a ‘judgment’ is given based on 
the collective wisdom of the Contracting Parties. ‘Large and 
small countries alike arc given equal opportunity to state their 
grievances, . . . This course is obviously better than leaving 
countries to fight out tlieir disagreements witliout considering the 
injury tliey might do to each other and to otlicr countries.’ “ 
The entire approach of the Contracting Parties to disputes, and 
the procedure they adopt, demonstrate the actual operation of 
die principle of good ncighbourlincss. There is a close resem¬ 
blance between this and tlic attitude of the Security Council 
towards disputes as voiced by the Australian delegate : ‘ ^Vc try’ to 
bring the parties together through methods of conciliation and 
mediation rather than attempt to exacerbate the differences 

See Basic Instruments, Vol. II, p. 11. 

The Journal of Commerce, Mew York, September 17, 1948. 

” GATT/CPa/I\’, .August 23.. 1948, p. i- 

The Journal of Commerce, New York, October 31, 1051. 
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may be the comparative power relation beUveen t^vo contracting 
parties to a dispute, they arc given equal opportunities to present 
their cases. 

The necessity of foUowing basic rules of procedure was 
stressed in the Eastern Carelia case (1923) by the Permanent 
Court of International Justice.^® But tliis docs not imply tliat a 
judicial body must follow any particular set of rules. Tlic general 
practice is tliat the parties themselves lay down the rules in the 
comproniis, or that they adopt the model procedure provided 
for in the Hague Convention of 1907 for tlie Pacific Settlement 
of International Disputes.*'’ If there is any agreed procedure, 
the judicial body is bound to follow it. The words of the 
Permanent Court of International Justice in the Free ^oncs case 
(1929) may be recalled in tliis connection. Tlie Statute of tlic 
Court contains ‘ the constitutional provisions governing its activi¬ 
ties.’ But these rules must ensure tlie administration of justice 
in conformity with the fundamental principles of international 
law.®’ 

Tlie Contracting Parties acting under Article XXV have 
formulated rules of procedure.®® Tlicse rules were originally 
intended for the conduct of ordinary' business. But as disputes 
between contracting parties began to be presented, tlic same 
procedure was followed. In the course of tlie working of the 
Agreement it was found that disputes cannot be convenientiy, 
fairly and expeditiously dealt with by the Session. Consequently, 
when a dispute is brought the present practice is to appoint a 
^Vorking Party or a Panel®® on Complaint. Tlicsc bodies,®’ 
especially the latter, follow broadly die procedure of a judicial 
tribunal. Their activities arc controlled by and subject to the over¬ 
riding authority of die Contracting Parties. 

The parties to a dispute may make recourse to judicial inter¬ 
national institutions only after the previous exhaustion of otlicr 
procedures. However, the operation of diLs rule depends on 
whether the other procedures arc cumulative or alternative, as 

P.C.I.J. Scries B, No. 5, p. 29. 

Articles 52-90. 

P.C.I.J. Scries A, No. 22, p. 13. ■ 

Mavromatis Concession case (192.}), P.C.I.J. Series A, No. 2, p. 16. 

Basic Instruments, Vol. I, pp. 95-100. 

See post, pp. 88 et scq. 

Tlicse bodies, their constitution, procedure .and powen, arc discussed later 

in this Chapter, see post, pp. 88 ct scq., 93 et scq. 

6 
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in the case of the Security Council.** The practice of GATT 
varies. In the case of the suspension of obligations bet^veen 
Czechoslovakia and the United States, it ^vas suggested that before 
the Contracting Parties could decide the dispute, they should 
have insisted that the United States should resort to the consulta¬ 
tive procedure under Article XXIII. Only when consultation 
failed should the United States be able to bring the dispute before 
the Contracting Parties. This view ^vas not accepted by the Con¬ 
tracting Parties, ^vho appear to have made the decision Svith due 
regard for common sense.* As Dr. Schwarzcnbciger has remarked 
in another context, ‘ If one of the parties to a dispute considers 
it impossible to achieve a settlement by way of negotiation, the 
court cannot lightly override such an opinion.’ ** 

In view of the strained political relations existing between 
the United Slates and Czechoslovakia, the United States seem to 
have held the opinion (which is justi6able from a practical 
angle) that negotiations tvere futile. Had the Contracting Parties 
insisted on conducting negotiarions it would only have meant 
delay. 

On the other hand, in the dispute between India and Pakistan 
over customs rebate on tobacco, both parties were asked to consult 
tvith each other ivith a view to effecting a settlement. Again 
tvhen the Brazilian Government wanted to make adjustments in 
its schedule, it was permitted to bring the matter for the decision 
of the Contracting Parties under Article XXV, tvhercas it could 
equally have resorted to Article XIX. 

There is no provision for * appeal ’ from the derision of the 
Contracting Parties, there being no outside competent body. The 
only remedy for a party aggrieved or dissatisfied ivith the decision 
is to withdraw concessions in certain circumstances, under 
Article XXVIII, or to ^vithd^aw from GATT either under 
Article XXIll or under Article XXXl.*^ 

s* Security Council, Official Records, Second Year, No. 8a, 193rd Meeting, 
pp. 165 and 166. 

** G. Schwarzenberger, Inlernational Law, Vol. I, p. 415. 

3^ Article (2) permits a contracting party dissatisB^ with a decision, 

of the Contracting Parties under that Article to withdraw from the 
Agreement by giving sixty days’ notice to the Secrctary-Gener^ of the 
UN. Article XXXI, on the other hand, gives a general permUsion to 
a contracting party to withdraw on or after January i, 1951. Six months’ 
notice to the Secretary-General is required in this case. The former 
Article contemplates a svithdrawal as a result of an unsatisfactory 
decision which would advenely affect the interests of a contracting party; 
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The Quasi-Legislative Function of the Session 

A sovereign legislature has the power to adopt statutes \vhich 
are binding on die various organs of die state and the nation as 
a ^vhole. Often the legislature provides penaldes for the violation 
of a statute.^® The legislative powers of an international institu¬ 
tion differ basically, and arc much more limited. It is true diat 
die post-1914 international institutions exemplify the change in 
emphasis from ad hoc to more permanent bodies. The 
former principles of unanimity in international institutions 
arc giving way to the majority principle. These factors may give 
the impression that States have limited their sovereignty, and 
the international institutions concerned are empKnvered to pass 
legislation binding on the member States. 

International institutions have no power to pass legislation 
binding on non-member States. Hudson cites examples of 
declarations made by certain States ivhich were followed by other 
States not parties to such declarations. Tlicse declarations are 
said to have become legally binding on such States.®'* However, 
it has to be noted that even in these cases it was die acceptance of 
these declarations on their part and with their corrsent that ivas 
decisive. 

In the inter-war period die International Labour Organisa¬ 
tion presented the most advanced c.xpcriment in the field of inter¬ 
national legislation.^® The Permanent Court of International 
Jastice has described die character of die International Labour 
Organisation in its Advisory Opinion on Danzig and the Inter¬ 
national Labour Organisation (1930).'*® 

and the short period granted is to enable such contracting party to tabc 
urgent steps to avoid the grave cfTccls which it apprehends would result 
from the decision of the Contracting Parties. Moreover, the contracting 
party in svhose favour the decision concerned is given, should know 
within a short, or rc.-isonablc, time whether or not the decision is going 
to be implemented. The short time limit of sixty days reduces this period 
of uncertainty to reasonable limits. 

International ‘ legislation ' seldom provides for penalties for the violation 
of international enactments. The sanctions in international l.nbour legis¬ 
lation provided for in Articles 409-20 of the Treaty of Versailles are 
exceptional. 

I Hudson, pp. 17-18. Tlie examples given are ilic Vienna ProKKol of 
March 9, 1815. concerning Diplomatic Agents and the Declaration of 
Paris of April iG, 1856. _ p • ■ / 

G. Schwarzenberger, InlernaSional^ Law, Vol. I, p. 500. Sec ihsd., 
pp. 500-19 for a more comprehensive study of the I.L.O. 

Scries B, No. 18, p. 14. ‘ TTie nomination of delegates to a labour con¬ 

ference, llie way in wliich such delegates vote at a conference, the method 
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Although strikingly unlike the ordinary diplomatic conference, 
and though it has the extensive po\ver of formulating inter¬ 
national labour convenuons, the International Labour Organisa¬ 
tion cannot be called an international legislature. As stated by 
the Permanent Court of International Justice in the case of 
Personal Work of Employers (1926), ‘the Organisation has no 
legislative po^ver. Each member is fi«e to adCrpt or to reject any 
proposal of the Organisation either for a national law or for an 
international convention. The Treaty requires each member 
without regard to how its representative has voted at the Con¬ 
ference to lay any such proposal before the proper authorities 
for the enactment of legislation or other action.'The 
adherence to a convention on an international level or the enact¬ 
ment of such conventions as part of the domestic legislation of 
a State, depends on its consent, and it is ultimately its own master 
and may reject any of the draft conventions which may be 
adopted by any international institution. ‘ It would therefore be 
premature to classify international organisations of this type as 
legislative international institutions. For the time being they are 
at the most of a quasi-Icgislativc character.’ ** 

In the discussion of the quasi-legislative character of the 
Agreement, certain important points have to be noted. The 
quasi-legislative function has three asjxicts, namely: the accretion 
of new principles and standards and the strengthening of the 
existing rules and standards of international law by the GATT 
instrument itself; the effect and changes produced in the 
domestic legislation of the contracting parties in pursuance of the 
obligations under the Agreement; and the changes required to 
be effected in the domestic legislations as a result of the decisions 
and recommendations of the Contracting Parties. This classifica¬ 
tion is not \vater-tight, and to some extent the three categories 
overlap. 

Another point to be observed is that unlike most international 
instruments the Agreement is not completely devoid of penalties 

by which majority decisions of a conference are embodied in recom¬ 
mendations or draft conventions, the duty imposed on members to 
submit such draft conventions to the competent authorities of their 
country and to ratify the drafts if they are approved by these competent 
authorities ... all differ from the proceedings of ordinary diplomatic 
^ onferences. . . . ’ 

<2 S' Afie, B, No. 13, pp. 16-17. 

Q^^e^chwarzenberger, Inlernational Law, Vol. I, p. 500. 
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for the breach of the obligations under it. It is true that there 
is no pro^Tsion in tlie Agreement for the expulsion of a guilty 
contracting party or for exercising economic sanctions against it. 
But the ^vithdrawal of concessions from an offending party “* and 
the a^vard in practice of compensatoity concessions to an innocent 
and aggrieved party' on an equitable basis are powerful \veapons 
against a potential lawbreaker. A contracting party \vhich 
blatantly wolates its obligations will be faced %vith a scries of 
^vithdra•^vals of the concessions accruing to it, thereby nullifying 
substantially the benefits of its being a contracting party. Con¬ 
fronted with such a hostile situation, a contracting party may 
cither rectify the wrong on its part or withdraw from tlic Agree¬ 
ment altogether. A contracting party will hesitate to withdraw 
from the Agreement as it is a very drastic step to take. One 
salient feature of the withdrawal of concessions or the award of 
compensator)' concessions is that such a withdrawal or compensa¬ 
tion is permitted only to tlie extent necessaty' to remove the injury 
caused by an illegal or inequitable measure, and no more. 

Tlie effectiveness of the quasi-legislative character of the 
GATT instrument is due to the fact that it is tlie most important 
multilateral agreement on international trade and tariffs. All the 
great trading nations are parties to the Agreement and the con¬ 
cessions under the Agreement cover 80 per cent of die inter¬ 
national trade. 

Effect on International Law 

It can be stated that, by incorporation in the Agreement, 
unconditional most favoured nation treatmentas a stan¬ 
dard of international law is firmly established. Similarly, 
it is now generally accepted that customs union is a legitimate 
exception to most favoured nation clauses. Quantitativ'c restric- 

** See Article XXIII. An e-x-iniplc of such .1 wthdrawal of concessions is 
furnished by the case of the United States Import Restrictions on Dairj- 
Products. Tlie Netherlands complained to tlie Contracting Parties that 
the U.S. restrictions on cermin dairy products svere unjustified and that 
the Netherlands were adversely aficetw by these restrictions. The Con¬ 
tracting P.artics examined the complaint and found in favour of the 
complainant. They authorised the complainant to suspend the per¬ 
formance vU c vis the U.S. of its obligations under the .^preement to 
the point necessary to allow it to apply a limit of 60,000 metric tons on 
imports of wheat flour from the U.S. during 1054. See Basic Ir.stru- 
ments. Second Supp., p. 28. 

For details, sec Chap. 5, post, p. 126. 
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tions are recognised as undcarable practices which, however, may 
be permitted in exceptional circum^nces. Like tariffs, quantita^ 
live restrictions tvill hereafter be subject to the operation of the 
most favoured nation clause. Anti-dumping and countervailing 
duties are compatible ^vith most favoured nation obligations. 
States should adhere to the principle of non-discrimination unless 
special circumstances justify a deviation from this principle. 
Preferential treatment is recognised as derogatory to the most 
favoured nation clause. Existing preferential arrangements are 
permitted, though the introduction of new, or the increase of 
existing, preferences arc forbidden. 

Another important contribution is the introduction of the 
standard of economic good ncighbourlincss into international 
economic law.^* The claim of States for complete tariff 
autonomy is to a great extent weakened. Tariffs cannot, in the 
future, be considered as falling exclusively witWn domestic 
jurisdiction. Since tariff action will have international reper¬ 
cussions which may adverecly affect the interests of other States, 
both the Agreement and the standard of good neighbourliness 
require consultation and agreement on an international level. 
The atvard of compensations on an equitable basis contemplated 
in Article XXIII, and the consistent adherence to the principle 
of equity in GATT practice have put the standard of equitable 
treatment on a firmer footing. Finally the principle of non¬ 
discrimination required in Article XVIII on the part of State 
trading enterprises, suggests the way to a partial solution of the 
problems created by this newcomer, namely State trading, in the 
international economic field. 

Effect on Domestic Legislation 

Apart from the general limitations discussed above on the 
legislative posvere of an international institution, the Agreement 
is further limited in its legislative powers. By the Protocol of 
Provisional Application the signatories to the Protocol under¬ 
take to observe Part II of the Agreement only to an extent not 
inconsistent with existing legislation in their respective territories. 
This implies that when Part II of the Agreement and existing 

G. Schwarzenberger, Pow^r PoUties, igji, p. *13. 

Paragraph i (b). The same undertaking is contained in the Annecy 

Protocol, paragraph 1 (a) 11, and the Torquay Protocol, paragraph 

I (a) It. See Bask Inslrumenlt, Vol. I, pp. 77, 80 and 86. 



Sessions of the Contracting Parties 87 

legislation conflict, the latter prevails. Consequently, no signator)’ 
is bound to effect modifications in existing legislation to bring it 
into conformity ^nth Part II. Any ne^v legislation, ho^vevcr, 
should be in conformity ^vith Part II. "With regard to botli 
Parts I and III, existing legislation should be brought into 
conformity with them and future legislation should not conflict 
with them. Tliis appears to be a limitation of the internal 
so\'ereignty of a contracting party. But this limitation is one 
freely accepted, which is, in the ultimate analysis, an c.xercLse 
of the sovereignty of the State concerned. 

It does not seem to be necessary' or possible to enumerate 
the legislation enacted in the territories of the contracting 
parties in pursuance of the GATT obligation. However, the new 
tariff laws, the changes in the tariff structure and the necessary 
legislation passed to terminate existing treaties which are in con¬ 
flict with GATT undertakings arc some of the general examples. 

GATT Decisions and Domestic Legislation 

The third category' of the quasi-legislative aspect of the 
Agreement relates to the decisions of the Contracting Parties. 
In a tvay such decisions follow as a corollary to tlie points dis¬ 
cussed above. An action or legislation of a contraeting party 
may constitute a violation of the Agreement. AVflicn an aggrieved 
party brings a complaint, the Contracting Parties, after haring 
considered the case, may authorise the complainant to take certain 
actions to counteract the adverse measure or legislation. They 
may forbid tlie offending party to continue the measure or to put 
the legislation into force. Compliance ^vith the decision of the 
Contracting Parties may necessitate the passing of new lcgi.slation 
or the repealing or amending of tire existing legislation. Tliis 
is how tire decisions and declarations of the Contractiirg Parties 
affect domestic legislation.'*® 

Standard Practices 

Allied with the above classificatiorLs, but differing .slightly and 
forming a class of tlrcir own, arc the dccisroas taken by the 
Contracting Parties recommending certain standard practices 

<8 Tlie changes made in the domestic legislation of the respective countries 
—as a result of the U.K. Utility Furniture case, the Behian Family 
Alloirance case, and the Internal Taxes case—arc some of the examples 
illustrating the problem under discussion. 
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in international trade. They prescribe a code for commercial 
conduct. In pursuance of Article VII, and ‘recogniang the 
need for minimising the incidence and complexity of import and 
export formalities and for decreasing and simplifying import and 
export documentations,* the Contracting Parties adopted ‘ The 
Code of Standard Practices for Documentary Requirements for 
the Importation of Goods.’ They adopted a recommendation 
for the abbreviation of Consular formalities and a code of stan¬ 
dard practices.’^ It Avas recommended that consular fees should 
be limited to approximate costs of service rendered, and should 
not constitute an indirect protection of domestic products or a 
taxation of imports or exports for fiscal purposes. The abolition 
of consular invoices and consular visas for commercial invoices, 
certificates of origin and manifests, was recommended. Another 
code was adopted on Standard Practices for Import and Export 
Restrictions and Exchange Controls.** 

In pursuance of the recommendations with regard to consular 
formalities in connection with imports the majority of the contract¬ 
ing parties have taken steps for the simplification and abolition of 
these formalities. In 1955 the United States cancelled the 
requirement that certain imports must be accomparued by con¬ 
sular visas. Indonesia which required presentation of consular 
invoices for imports shipped from Singapore withdrew this re¬ 
quirement, Similarly the International Convention to Facilitate 
the Importation of Commercial Samples and Advertising 
Material, drafted by the Contracting Parties in 1953, came into 
force in November 1955. Eighteen countries, three of which 
are not contracting parties to GATT, have accepted tlie Conven¬ 
tion.®* 


The Panel on Complaints 

It had been the practice of the Contracting Parties to appoint 
ad hoc Working Parties to assist in the determination of disputes. 

Decision of November 7, 1952. Basic ImlTuments, First Supp., p, 83. 

5^ Decision of November 7, 1952. Baste Instruments, First Supp., pp. 24-5. 
** ibid., pp. 25-6. 

52 Published by the Contracting Parties, December 1950. The Contracting 
Parties adopted a Draft International Convention to Facilitate the 
Importation of Commercial Samples and Advertising Materials {Baste 
Jnstrumentj, First Supp., pp. 94-9). It viaa hoped that this Draft Con¬ 
vention svould later be signed. ITiere was no requirement or recom¬ 
mendation for its immediate a ccep tance by the Contracting Parties. 

53 Jnt«Tnattonaf Trade 1955, GATT, 1956, p. 156. 
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Tills procedure had become necessary in matters invohing techni¬ 
cal study or prolonged and detailed examination of facts and la\v 
which could not be dealt ivith by an unwieldy, deliberative body 
such as the Session. Occasionally, disputes as a whole were 
handed over to such ^Vorking Parties.^'* 

\V^len tlie Norwegian complaint on the treatment of imported 
sardines by Germany was discussed, however, and a 'W^orking 
Party asked for, it was suggested that a single W’^orking Party 
might be established to deal, not only witli this, but ivith all the 
other disputes also on the Agenda. Tlie suggestion was accepted, 
and a single ‘panel on complaint’ was established. Essentially 
it was still a Working Party, but it assumed a semi-permanent 
form to deal with all complaints on tlie Agenda, In practice, 
however, it is interesting to note tliat the procedure and rcpoits 
of the Panel have adopted more legal formalities than those of its 
ad hoc predecessors. 

Tlie Panel was composed of six members and a chairman. 
The terms of reference of the Panel were ‘To consider in con¬ 
sultation i\ath representatives of the countries directly concerned 
and of other interested countries, complaints referred to the Con¬ 
tracting Parties under Article XXIII, and such other complaints 
as the Contracting Parties may expressly refer to the Panel and 
to submit findings and recommendations to the Contracting 
Parties.’ Tlie general principle of good ncighbourlincss mani¬ 
fested in GATT is again apparent in the provision for consulta¬ 
tion ivith otlier interested parties. 

More significant is the word ‘ findings ’ when compared ivith 
tlie usual form of reference to the Working Parties, which were 
merely to submit a report and recommendations to tlie Con¬ 
tracting Parties. Tliis difference indicates to some extent the 
quasi-judicial character the Panel has assumed. 

Tlie Panel invited the parties directly concerned to present 
their cases, affording them the opportunity of discussing with 
tlie Panel the various points that ivould arise. The Panel also 
heard representatives of countries interested in tlie matters under 
discussion. Tliis procedure of the Panel resembles tlie procedure 
of the International Court of Justice by ivhich the Registrar. 


-•* For example, the AvsIrcUaTi Subsidy care, the Brazilian Inttrr.al Taxes 
c.a 5 c, etc. 

W/7/20, October 14, 1052. 
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through the Secretary-General, nodhes all the Members of the 
UN of any dispute brought before the court,®* When dealing 
with the Norwegian complaint against Germany, the Panel dr- 
culatcd a document, through the Secretariat, to all contracting 
parties, notifying them of the date on which it \vould deal with 
the matter. Delegations w'ere also requested to send representa¬ 
tives if they wished to present any views or facts, in addition to 
those put forward at the Plenary Session.®^ "When the case of 
the Greek Internal Taxes was before tlie Panel, besides the parties 
directly concerned all parties interested appeared to present their 
ca^.®* 

Nonvay put in a statement of her case ” to which Germany 
in reply presented a further statement.** These may be compared 
to a plaint and a reply. Both documents began tvith an introduc¬ 
tion followed by a statement of facts, reference to appropriate 
Articles of GATT, and closed with a request similar to a prayer 
in municipal litigation. It is not clear whether the usual rules 
of procedure, governing the right to begin, the right to reply, 
and the scope of the oral statements were followed. 

After considering the information and arguments laid before 
them, the Panel embodied their ‘findings and recommendations* 
in a draft report. This was communicated to the parties directly 
concerned, together with other interested parties, who were given 
an opportunity to discuss them. A final report was then, pub¬ 
lished for submission to the Contracting Parties as a whole. 

The first report of the Panel was revised after consultation 
with the parties concerned, and the revised report*' ^vas sub¬ 
mitted to the Contracting Parties by the Chairman of the Panel. 

The disputants seem to have co-operated \vith the Panel in 
a spirit of good neighbourliness, and with a readiness to find a 
solution satisfactory to both sides. 

Inter-Sessional Committees 

The Inter-Sessional Committees have three main functions: 
facilitation of tariff negotiations, decision of disputes, and the 

** Statute of the I.C.J, Article 40 (3), Rules of Court, Article 34 (2). 

W/7/26, October 17, I95«. 

58 G/27, October 30, 1952. 

5 * W/7/22/Add.i, October 17, 1952. 

W/7/22/Add.2, October 20, 1952. 

8* W/7/33/Re-t, October 27, 1952. 
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taking of any ncccssar>' measures w-ith regard to matters arising 
bct^vecn two Sessions, which require urgent attention. They also 
prepare the agenda for the next Session, and deal \vith general 
problems arising in connection with the working of GATT. 

By examining a typical committee which was establLshcd 
foIIo\ving the report of a Working Party a clear idea of tire 
committees for agenda and intcr-Sessional business in general can 
be obtained. Tire procedure of the Committee is given in detail 
on page 206 of Basic Instruments arid Selected Documents, 
Volume II. The four functions of this committee were : 

(1) to deal rvith matters arising under the Agreement other 
than by Articles XII to XVI and XVII; 

(2) consultation or action under Articles XII to XIV; 

(3) administration of special exchange agreements; and 

(4) to deal with applications regarding the introduction of 
nerv measures imder Article XVII.®' 

Tire Committees have power to appoint committees and .sub¬ 
committees if necessary. The procedure and power of tire Com¬ 
mittees are modified by the Contracting Parties from time to lime. 
The life of tire Committees terminates at the beginning of the 
annual Plenary Session, but a new Committee is elected rvitlrout 
delay. The tendency is for the outgoing members to be re-elected. 
This helps to maintain continirity. 

The legal basis for tire establishment of such committees is 
contained in Rule 30 of tire Rules of Procedure of the Con¬ 
tracting Parties. TTris states that ‘such committees and sub¬ 
committees as may be necessary may be established.’ 

The discussions of the Committees must be submitted for con¬ 
sideration and approval by the Contracting Parties, cither at the 
next ordinary Session or at a special Session, or by postal or 
telegraphic ballot®^ in accordance with the rules of procedure. 

Haste Jnstrumer.ts, Vol. II, p. 102. 

Decisions of the Contracting P.irlics during the interval between Sessions 
may be taken by postal or telegraphic ballot. The Chairman of the 
Contracting Rartics, on receipt of an application for such ballot, should 
exercise his discretion and decide whether the emergency and other 
circumstances of the case warrant such a step. He can request a b.illot 
on his o'.vn initiative. If a ballot is deemed necessary, he should despatch 
a letter or tclcgr.im to each contracting party containing the neccssar>' 
information anti a clear statement of the question. Each contracting 
party should be requested to annver yes or no. The Chairman may fix a 
reasonable time limit for receipt of the replies of the Contracting Parties. 
In exceptional circumstances tliis time limit may be extended. If no reply 



92 


The Organs of GATT 

If, however, the parties directly concerned and the other inter¬ 
ested parties agree to accept the findings of the Committee %vith- 
cmt reference to the Contracting Parties, the recommendations 
of the Committee may be directly addressed to all the interested 
parties, and merely reported to the other contracting parties.®* 
The decisions taken by the Committee will not create prece¬ 
dents. If any dispute arises as to the interpretation of the agree¬ 
ment the Committees are not empowered to decide it. It should 
instead draw up a detailed report and submit it for subsequent 
discussion and decision by the Contracting Parties. 

A decision of the Committee, whether or not the parties 
interested agree to accept it, can only be recommendatory in 
nature and is subject to the approval of the Contracting Parties. 
Those, however, who agree to accept the finding will be bound 
by it, though the decision in fact is only addressed to them as a 
recommendation. This is because it k an accepted principle of 
international law that the agreement to accept the findings of a 
third party obliges the parties concerned to accept, respect and 
carry out the decision without reservation, as stated in the 
Orinoco Steamship Company case (1910).®® 

The provision requiring tlic submission of a finding of the 
Committees to the Contracting ParUcs makes the Contracting 
Parties a revisionary and appellate body. On their otvn initiative 
they can review a finding and revise it, reject it or accept it 
Similarly, a party aggrieved by a finding can question the validity 
of the Avhole or any part of it when it comes before the Con¬ 
tracting Parties for discussion. An aggrieved party might, if the 
situation required, even take steps to convene a Session of the 
Contracting Parties under Rule i of the Rules of Procedure 
Tlie Contracting Parties granted a waiver to the United 
Kingdom in relation to certain items not bound in its schedule. 
Thk decision stipulated that it should be open to any contracting 
party to seek arbitration by the Contracting Parties if there arose 
substantial diversion of trade as a result of the operation of the 
waiver.®® The Inter-Sessional Committee should be approached 

is received within the prescribed time from a Contracting Party, that con¬ 
tracting party shall be regarded as not having voted. See Basis Instru- 
ments, Vol. I, p. toi. 

«« Basic Instrsiments, Second Supp., p. it. 

83 , HC.R., p. 230. 

88 Basie InstrumentSj Second Supp., January 1954, p. 28. 



Inter-Sessional Committees 


93 


in the event of an arbitration while the Contracting Parties ^verc 
not in Session. In 1955 scope of the waiver %vas somc^vhat 
extended. At the 1956 session the United Kingdom submitted 
tlie second aimual report which stated that since the first annual 
report the waiver had been invoked twice; it also stated that in 
die first of these two instances none of the interested countries 
requested consultation, ivith regard to the other discussions ^vcrc 
initiated with interested countries follo\ving svhich it ivas agreed 
that the ^vaiver should applySo far no resort to arbitration 
has been made. 

This power of arbitration vested in the Contracting Parties 
and the Inter-Sessional Committee, marks a further step in the 
evolution of the Agreement towards a more legal and judicial 
determination of disputes. 

Working Parties 

Tire large variety of technical matters demanding expert know¬ 
ledge and careful examination, tlie eomparatively short duration 
of the Session and the many questions referring to a large per¬ 
centage of world trade, necessitated many matters being relegated 
to small working bodies for prcliminar}' investigation, discussion 
and report. These bodies were appointed on an ad hoc basis 
and came to be knowi as 'Working Parties. The Preparatory 
Committee started the practice by appointing a Tariff Agreement 
Committee. Again, throughout the drafting stage of the Agree¬ 
ment itself, and later when it was being discussed and modified 
before embodiment in die Final Act, a Legal Working Party 
was always at hand guiding the governments participating in the 
proceedings. 

During each Session it was found that the appointment of 
several Working Parties became ncccssaiy'. Tlie fields covered 
by the Working Parties are as varied as the problems witli which 
the Contracting Parties have to deal. 

These Working Parties arc made up of a small number of 
members—usually between five and seven. The practice is to 
include rcprcsentati\-cs of the contracting parties directly con¬ 
cerned, and one or two representatives of the important trading 
nations. It is generally understood that in the selection of 
representatives tlie member countr)' shall have due regard to die 

*•'* G.MT/226, p. 4. 
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expert knowledge of the individual selected on the particular 
matter in question. Nevertheless these members of the Working 
Parties still act not as independent experts, but as the representa¬ 
tives of their own governments. 

Representatives of the contracting parties may attend the 
meetings of the Working Parties, and (with the consent of the 
Chairman) participate in the proceedings of the meeting. In 
addition, representatives of other governments may also attend on 
invitation, but such representatives will not have the right to vote. 

Experts are sometimes invited to attend meetings of the 
\Vorking Parties held for consultation and advice. The invita¬ 
tion issued to fertiliser experts of the Food and Agricultural 
Organisation*® and their participation is an example. 

Occasionally ^Vorking Parties are appointed purely as expert 
study groups to formulate recommendations, and reports, to be 
submitted to outside bodies on their request {e.g., the Council 
of Europe’s proposal for tariff reductions). In such cases, the 
members of the Working Party arc experts and act as such. 
Their views do not represent those of their governments or of the 
Contracting Parties. The contracting parties ^vould not be 
responsible for the report which would be a technical report 
passed on as such to the Council of Europe. 

The Working Party’s po^vers arc governed by the individual 
terms of reference. They are required, in most cases, to examine 
a matter in relation to the relevant articles of GATT, taking 
account of the remarks made during the session, and the state¬ 
ments made of the representatives. When necessary, additional 
terms of reference may be given. 

Is a Working Party excluded from examining a matter before 
it, in relation to any article other than that included in the terms 
of reference? This question was raised in the Cuban Textile 
case. The majority opinion ;Kcnis to have been that if the snsvu'er 
was in the affirmative, Working Parties would be unnecessarily 
hampered in their freedom of action. Working Parties may 
examine the ivhole question in the light of all the relevant articles, 
if necessary. 

In theory, the report and recommendations of a Working 
Party have no binding force. In practice, however, it is found 
that in most cases they are endMsed by the Contracting Parties. 
68 GATT/CP7/23, March 7, 1950, p. 5. 
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Occasionally, slight modifications are made, but discussions on 
the reports are usually brief. There are instances, however (tlie 
Report of the Working Parties on the United States-Czecho- 
slovakia dispute, on the Schuman Plan and the French Tariff 
Reduction Plan), of prolonged discussions on the report, result¬ 
ing in substantial modification of the report.®® 

The Secretariat 

Until 1952 the Contraedng Parties had no Secretariat of their 
o\vn and it was the Secretariat of the ICITO which prowded 
services for them. As already seen, the General Agreement %vas 
negotiated in pursuance of the resolutions of the Preparatory 
Committee. The Havana Charter was then expected to come 
into force, and in the meantime the Interim Committee for the 
International Trade Organisation Secretariat continued to pro¬ 
vide executive staff for GATT. When it became evident, how¬ 
ever, that the Havana Charter was not likely to come into opera¬ 
tion, the Contracting Parties thought it necessary to end the 
existing anomalous position of tlic Secretariat and establish a 
Secretariat, staff and conference service of their own. 

During the Sixth Session a proposal was made to tlic United 
Nations requesting them to provide a Secretariat and Conference 
service. This raised two questions. In tlie cv'cnt of the United 
Nations providing a Secretariat, would this involve a possible 
interference by the UN in the work of tlie Contracting Parties? 
Again, would it be fair to ask the United Nations to extend 
financial help to GATT when some of the members of the 
United Nations were not contracting parties to GATT? Satis¬ 
factory answers tvere forthcoming for both of the questions. Tlie 
International Trade Organisation, if it had been .set up, would 
have been within the orbit of the United Nations, as one of its 
specialised agencies. The Contracting Parties, most of whom 
would have been members of the International Trade Organisa¬ 
tion, did not apprehend United Nations interference; there was 
no reason, therefore, to apprehend such interference in GATT. 
As far as the monetary aspect is concerned, the United Nations 
docs help many regional commissions in which tlic majority 

C/. Report of the Working Parties on the U.S./CzeciiosIovnk Dispute 
(Suspension of Oblig.-itions)', on the Schuman Plan and on the French 
T.nrifF Reduction Pl.an. 
c.g; The Balkan Commission. 
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of the United Nations membcis are not specifically interested. 
Moreover, GATT embodies some of the principles contained in 
Article 55 of the Charter of the United Nations. 

The United States submitted Uvo documents, one being a 
draft memorandum of understanding regarding the establish¬ 
ment of the Secretariat. By it, an executive Secretary was to be 
the chief executive officer of GATT, ^vith a staff for a Secretariat. 
Although this Chief Executive Secretary %vas to act under the 
substantive guidance of the Contracting Parties, he would stiU 
remain administratively subject to the control of the Secretary- 
General of the United Nations. Expenses \vere to be defrayed 
out of the United Nations budget. Contracting Parties,who 
were not members of the United Nations should make contribu¬ 
tions to the United Nations on an appropriate scale. The rela¬ 
tions with governmental and non-govemmental bodies, the pro¬ 
ceedings and internal matters of distribution of documents, 
infoimation, archives, etc., were to be conducted according to the 
rules established by the Contracting Parties. Should any 
additional expense be involved in the above-mentioned matters, 
however, the Contracting Parties would consult the Secretary- 
General of the United Nations before the adoption of such 
measures. The then existing staff of the Interim Committee for 
the International Trade Organisation was to be transferred to 
GATT Secretariat. The Contracting Parties were required to 
furnish the Economic and Social Council ^vith an annual report. 

The entire memorandum effected a compromise between the 
complete independence of GATT and rigid control by the 
United Nations Organisation. For general policy and day-to- 
day practice, the Secretariat staff were to be under the control of 
GAIT. But at the same time, the staff—as far as pay, status 
and diplomatic immunity were concerned—tvould be still con¬ 
sidered the servants of the United Nations. Financial help from 
the United Nations would not restrict the established procedure 
'and practice of GATT, but GATT would not adopt new 
measures which might cause the United Nations Organisation to 
incui^t^ra expense without its consent. The annual Report to 
the Economic and Social Council would subject the Agreement 
to an indiiwt supervision by the United Nations Organisation. 

The secoild document submitted by the United States was a 
draft resolutit^ for adoption by the Economic and Social 
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Council.'^ The first part of tliis resolution took note of tlic 
origin of GATT, and its relations witli the Preparatory Com¬ 
mittee appointed by the Economic and Social Goundl. It recog¬ 
nised that GATT was furthering the aims set forth in Article 55 
of the United Nations Charter. This ^vas followed by an 
approval of the principles set out in the memorandum of imdcr- 
standing. In view of these facts, the Council was to recommend 
the General Assembly of the United Nations to authorise the 
Secretary-General to provide the Contracting Parties ^vith an 
Executive Secretary and staff, etc. Finally, it requested the 
Contracting Parties to furnish the Council witli an annual report. 

These documents were forwarded to the Council by tlic 
Contracting Parties with a request to take tlie necessary action 
thereon. 

The Economic and Social Council complied ivith the request 
by adopting the resolution. The General Assembly endorsed it 
and gave the necessary authorisation, and tlie result was com¬ 
municated to the Contracting Parties by Mr. Pilt, tlie Director 
of the European Office of the United Nations Organisation. He 
announced—on behalf of the Secretary-General of tlic United 
Nations—that the facilities of the General Office were completely 
at the disposal of the Contracting Parties. In consequence of 
this, GAIT acquired a Secretariat of its owm. 

At the Tenth Session of the Contracting Parties they 
instructed the Executive Sccretar)' to take steps towards obtaining 
the affiliation of the staff of GATT to tlie United Nations 
Joined Staff Pensions Fund."" 


GATT/CP6/13. 

■- G.A.TT/226, p. 15. 



Chapter 4 

RULES AND PROCEDURE OF TARIFF 
NEGOTIATIONS 

The most significant contribution of the General Agreement to 
international relations has been the introduction of tariff negotia¬ 
tions on a multilateral basis. In 1929 the league of Nations had 
attempted to break away from the traditional patterns of bilateral 
arrangements. Through the bilateral method only two govern¬ 
ments would negotiate and exchange concessions of interest only 
to each other’s trade. But the Second Conference for Concerted 
Economic Action had to admit that the possibility of a broader 
multilateral reduction of tariffs was closed.' 

It was this failure of the League to do away with the pre-1929 
type of bilateral agreement that had for so long raised doubts in 
the minds of international economists as to the possibility of 
multilateral negotiations. As late as 1945, for example, Calvin B. 
Hoover was maintaining that, whilst not impossible, product by 
product, triangular or multilateral trade agreements embod>Tng 
the principle of reciprocity would require the maximum of 
patience and ingenuity.* 

Nevertheless, when the setting up of the International Trade 
Organisation came to be discussed in the post-^var era, the 
countries concerned were faced with hvo alternative methods 
of international tariff negotiations: i.e., the traditional bilateral 
basis, and the more desirable but hitherto untried multilateral 
approach. The countries which sponsored bilateralism wanted 
a negotiated reduction, whereas the supporteis of mulfilateralism 
desired a horizontal reduction.’ A horizontal reduction would 
be simpler but ‘ this has the drawback of reducing both low and 
high tariffs in the same proportion. Thus it would be unfair to 
low tariff countries.’ * Therefore, the idea of horizontal reduc- 

^ R. C. Snyder, The Most Favoured J/alioa Clause, 1949, p. i8g. 

2 C. B. Hoover, International Trade and Domestic Employment, 1945, 
p. 92. 

* Negotiated reduction is brought about by negotiating the tariffs on each 
item. This is usually done on a bilateral scale. A horizontal reduction 
is effected by an agreement stipulating a general reduction on a fixed 
percentage basis. 

* G. B. Hoover, op. cit., p. 93. 
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tion was ruled out, and tlic problem Nvas approached on a selec¬ 
tive, product by product, basis.® 

The nature of the tariffs of a particular country is important 
in the formulation of its attitude to\vards tariff negotiations. 
Countries \vitli non-negotiable tariffs adhere to tlie principle of 
non-disenmination. Countries wliich pursue discriminating bar¬ 
gaining policies, on the other hand, place major emphasis on tlie 
reduction of tariffs.” Moreov'er, tlie special economic conditions 
existing in a country also play a significant part in the establish¬ 
ment of its policy toivard tariff negotiations. Clair Wilcox 
anal)'5cd these different methods of approach by placing them 
into four categories': There were those which stood for multi¬ 
lateralism and non-discrimination,® those whose recognition of 
eventual multilateralism was overshadowed by tlie immediate 
necessity of posMvar reconstruction,® those whose main concern 
was industrialisation,’® and finally those countries with collecti¬ 
vism.” The countries in tlie last group preferred a policy of 
bilateralism and barter trade.’* 

Due to the conflicting views that prevailed, a compromise 

® VV. G. Brown, General Agreement on Tariffs and Trade in Foreign 
Economic Policy of Europe —S>Tnposiurn edited by S. E. Harris, 
Harvard University Press, 1949, pp. 254-71. 

® The reason for this is obvious. The untouchable tariffs are not open to 
reduction in return for similar reductions on the part of another country' 
■with whom negotiations arc carried out. Consequently, negotiated 
reduction docs not help such a country to secure advantages from 
another country. AVhat it can seek to achieve is equality of treatment— 
in other words, non-discrimination. A country' expecting non-discrimina¬ 
tion will practise non-discrimination. On tlic other hand, a country 
with negotiable tariffs is able to reduce its tariffs on a quid pro quo 
basis. Hence adherence to a policy of non-discrimination is not so 
important. 

■ C. Wilco.x, A Charier for World Trade, 1948, p. 38. 

* U.S., Canada, Belgium and the Scandinavian countries. 

® U.K. and France. 

^0 Latin-Amcrican, .^sialic and Middle East countries. 

U.S.S.R. and the East European countries. 

At the recent East-West Trade Conference held at Geneva in 105.^, the 
British Delegation e.xpressed its readiness to consider multilatcr.al intra- 
European payments arrangements. This was supported by the French 
Delcg.ation. For some time, tlie problem of triangularism and multi- 
l.atcrah’sm has been of special interest to the E.C.E. Sccrelari.it. The 
E.C.E. Executive Secretary stated that there was a general feeling that 
the primitive bilateralism at present prevailing in E.ast-Wcst tr.adc could 
be mitigated by certain arr.angcmcnts for trade on a wider multdatcr.-il 
basis. Tne Soviet Union, in sdew of her policy of economic self- 
sufficiency, did not care for .any arrangement for multilateral tr.adc. The 
Soviet rc,action to the entire propos.a! was that multilateralism was 
prcm.iturc and that there was still sufficient scope to exp.'uid trade on 
the existing bilateral basis. Sec Manchester Guardian, October 14, i 954 - 
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was reached and embodied in the General Agreement.^® The 
new approach came to be known as the bilateral-multilateral 
technique. The essence of this technique is tliat negotiations 
are still carried out on a nation-and-nation basis, and the results 
are generalised on a multilateral plane. This technique, in a 
rudimentary form, can be traced to the report of the League of 
Nations Economic Commission which states, ‘Tlie prospect of 
substantial and all-round success in the necessarily complex and 
multilateral conference discussions will be greatly enhanced if in 
the intervening months preliminary negotiations have cleared the 
way for reciprocal concessions.*’* The legal implications and 
consequences of the bilateral-multilateral technique are dbcussed 
beloiv.” 

In the process of negotiation, the countries participating in 
multilateral negotiations, form paiis among themselves. The 
two countries in each pair negotiate tariff reductions with each 
other. Such negotiations are conducted on a selective, product 
by product basb. A great number of such ‘ pair negotiations * 
take place among the various countries taking part. ^Vhen these 
negotiations come to an end, tlie concessions tvhich each country 
is prepared to make, are embodied in a schedule of that country. 
If there are ten participating countries there tviU be ten schedules 
of concessions. These concessions are gencralbed by virtue of 
the general most favoured nation clause in Article I of the Agree¬ 
ment. One special feature of thb method b that each country 
receives not only the direct benefits from the bilateral negotiations 
in \vhich it has participated, but ako tlie indirect benefits tvhich 
accrue to it by virtue of the generalbation of concessions. In 
giving a concession, each country' weiglis the indirect benefits. 
This induces each country to make concessions more readily, the 
ultimate result being an increase in the chances of a more 
\general reduction of tariff levels. 


Part One 

S ~ ,RTAiN Rules Relating to Tariff Negotiations 
s and procedure of international tariff negotiations ^vere 
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set out in tlie Resolution of the First Session of the Preparatory 
Committee of the United Nations Conference on Trade and 
Emplo^TOcnt.*® Tlicse were incorporated in Article 17 of the 
Havana Charter. The provisions of Article 17 were substantially 
adopted by the Contracting Parties at Annecy, to be later fol¬ 
lowed at the next tariff negotiations scheduled to take place at 
Torquay.*' Paragraph 3 of tliis procedure prondcs that negotia¬ 
tions should be conducted in accordance with the rules set out in 
paragraph 2 of Article 17 of the Havana Charter. 

Reciprocity and Mutuality 

Ttie general objective of the Agreement is to reduce tariffs, 
but it docs not bind a contracting party^ to reduce tariffs 
unilaterally. A contracting party may effect a reduction on a 
particular item, pro\adcd the party' with whicli bilateral negotia¬ 
tion is carried out is prepared to make an equivalent concession. 
It is not necessary or even possible that such reciprocal reduc¬ 
tions should be on identical goods or classes of goods. The main 
consideration is \vhcthcr advantages derived by both parties arc 
more or less equal. 

Paragraph i of Article 17 of the Havana Charter which con¬ 
tains the ‘reciprocal and mutually ad%-antagcous’ formula, is 
omitted from the tariff negotiations procedure. The omission is, 
however, counteracted by paragraph 3 (b) of the procedure, 
which indirectly accepts the formula, for it states that ‘no 
participating government shall be required to grant unilateral 
concessions . . . ^vithout receiving adequate concessions in 
return.’*® Moreover, the general principles of reciprocity and 
mutuality arc embodied in paragraph 3 of the Preamble of the 
Agreement. The Preamble is always of importance in the inter¬ 
pretation of a treaty.*** 

The principle of mutuality' and reciprocity was in danger of 
being undermined by the amendment in 1948 of Article XXXIII, 


Report of the First Session of the Preparatory Committee of UN Con¬ 
ference on Trade and Employment, London, October > 94 ( 5 , Annc.x 7, 
p. 47. 

TarifT Ncgoti.ations Procedure, Basie Instruments, Vol. I, pp. 104-14. 
Sec also post, pp. 304, 305 for the proposed new .Article on l.arifl nego¬ 
tiations. 
ibid., p. 105. 

Tiie Case of U.S. Nationals in Morocco {1952k f-C-J. Reports 1932, 
p. 184. 
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governing accession to the General Agreement. This amendment 
provided for the accession of a country by a Uvo-thirds Tnajoriiy, 
instead of by unanimous consent.*® A contracting party who had 
not consented to the accession of a country to GATT—and 
possibly had neither granted nor received any concession, or 
even negotiated with it—would have been obliged to extend to 
it the concessions in its schedule in accordance with Articles I 
and II. In other words, the contracting party would receive 
nothing in return from the newcomer, and there would be neither 
reciprocity nor mutuality. To avoid this situation, Article XXXV 
was introduced into the Agreement.*^ It provides that the 
schedules do not apply between two contracting parties that have 
not entered into tariff negotiations with each other, if at the 
time of accession of the one party, the other contracting party 
did not agree to such application. 

In this context, the phrase ‘entered into negotiation’ has been 
defined by a ruling of the Chairman of the Contracting Parties. 
He held ‘ that delegations should be deemed to have entered into 
negotiations when they had held a first meeting scheduled by tlie 
Tariff Negotiations Working Party at which they had exchanged 
lists of offers.’ ** 

Tlie problem of maintaining a correct balance of advantages 
arose with reference to neivcomcrs, when the revalidation*® of 
the Geneva and Annecy negotiations was dealt with. The United 
Kingdom sent a letter to the Contracting Parties and Annccy- 
acceding governments** expressing a fe.ar that existing con¬ 
tracting parties might be in a less favourable position to secure 
adequate concessions from the newcomers, as a result of the 
benefits accruing to them from the Geneva and Annecy negotia- 

so Havana Reports, p. i6a. 

2' tbiii. The amendment of Article XXXIII and the introduction of 
Article XXXV were effected by a Protocol modifying certairv provisions 
of the General Agreement, Sec Protocols and Declarations, UN Sale 
No. 1948, It D-s, Lake Success, New York, 1948, p. 38. 

22 Ruling by the Chairman, May 31, 1949, Basic Instruments, Vol. II, 
p. 35. 

s 23 i^e period of validity of the concessions in the Schedules is fixed by 
Articfe XXVIII. By paragraph (i) of this Article the Contracting 
Parties are permitted by negotiation and agreement to modify or 
to apply the concessions in their respective Schedules on or after the 
period specified in this paragraph. ^Vhen, after such negotiations, it is 
agreed to continue the extension of the existing concessions or modified 
concessions, such concessions become revalidated up to the period agreed 
upon. 

2< I C.I.T.O/AIR/18, dated December 1 , 1949- 
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tions.'^ The same apprehension prevailed among a number of 
contracting parties. It was thought tliat if it were decided to 
revalidate existing schedules before the opening of tariff negotia¬ 
tions at Torquay, tariff rates could not be modified during the 
negotiations with acceding countries. Tliis would put the existing 
contracting parties in a less advantageous position. No interests 
of the prospective acceding governments \vere at stake, since the 
revalidated concessions %vould be enjoyed by them under tlie 
most favoured nation clause. Opposed to this view, it %vas main¬ 
tained that the situation ^vas in fact the same as that at Annecy, 
■vv'here negotiations on a reciprocal basis had not been hampered 
by the fact that contracting parties were bound to apply tiieir past 
concessions to acceding governments. It \kzs this approach that 
was adopted, and tlie Contracting Parties finally decided to 
revalidate tlie existing schedules. 

The principles of reciprocity and mutuality were invoked by 
Pakistan when requesting re-negotiation of the Pakistan schedule. 
At the time of partition, India and Pakistan had a stand.still 
agreement ^\'hich contemplated free trade bct-wccn tliem. It tvas 
later announced, however, that the rivo countries tvere, from 
March i, 1948, to be regarded as two separate customs territories. 
Pakistan felt that this amounted to a major change and as a result 
of it Pakistan wished to re-negotiate certain items on wliich con¬ 
cessions exchanged did not appear to be on a mutually advan¬ 
tageous basis in terms of Article 17 of tlie Havana Charter."’ 

Product by Product Basis 

The second important rule is tliat tariff negotiations should be 
conducted on a product by product basis."' In such negotiations 
each contracting party requests the other contracting party to 
reduce the tariff from tlie c.\isting level to a lower lc\’cl ivhich it 
desires. This procedure is applied to each product in which a 
contracting party is interested. In reaching a final agreement, 
each contracting party considers tlie balance of benefits of the 
concession offered to and demanded from it on each product 
involved in the negotiation. The aim of tliis stipulation Ls to 

G.A.TT/CPG/ 7 , p. 3 - 

-'■> GATT/1/25, March 13, 1948, p. 1. Tire Contracting Parties pennitted 

Pakist.in to rc-negotiate. 

-■ P.aragraph 3 (a) of the Tariff Negotiations Procedure in Basic Ir.stru- 

mcnls, Vol. I, p. 104. 
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give the participating countries adequate opportunity to take into 
consideration their overall national interests, and the needs of 
particular industries. An all round horizontal reduction does not 
take into account the exact nature or the varying necessities of the 
different sections of industries affected, or their relative positions, 
and may, as a result, operate prejudicially against any one of 
them. 

Binding of Low Duties 

When granting concessions, the participating countries may 
either reduce a duty, bind it at its then existing level, or under¬ 
take not to raise the duty above a specified level. Paragraph (d) 
of the rules of Tariff Negotiation Procedure states that ‘ the 
binding against increase of low duties or of duty free treatment 
shall in principle be recognised as a concession equivalent in 
value to the substantial reduction of high duties or the elimination 
of tariff preferences.’ This was a solution to the obvious problem 
presented by disparities in levels of tariffs. A number of 
European countries ” with comparatively lo\v levels of tariff rates 
naturally considered that they would enter the Torquay negotia¬ 
tions at a disadvantage, for, having bound many of their rates 
of duty in 1947 and 1949, they had little to offer at Torquay 
with which to obtain further concessions from countries tvith high 
levels of tariffs. It \vas to remove such fears that the principle 
that the binding of a low tariff is equivalent to a concesrion, was 
finally adopted.*® 

Preferential Rales and Margin of Preference 

Negotiations on any specific product in respect of which a 
preference applies are governed by the following rules: When a 
most favoured nation rate is reduced, the reduction will operate 
•awt-Mwatically redvice sys elw.TOZAe \Va pvtfeveuce 

applicable to that product.** Similarly when a reduction is 
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effected only in the preferential rates the most favoured nation 
rate will eorrespondingly be reduced. If parties agree that botli 
preferential and most favoured nation rates are to be reduced, 
the reduction in each should be according to die rates agreed 
by the parties to the negotiation. 

The increase of a margin of preference is forbidden.^- But 
could a contracting party decrease a margin of preference with¬ 
out reference to, and the consent of, the Contracting Parties? 
The Contracting Paities have decided that a margin of preference 
is not bound against decrease."^* Tlie reason for this decision is 
that should a contracting party reduce the margin of preference, 
taking into consideration the definition of margin of preference 
and the automatic operation envisaged with regard to die reduc¬ 
tion of preferential and most favoured nation rates, both die 
preferential and most favoured nation rales will be adjusted in 
such a ■way dial the value of concessions concerned will not be 
impaired. 

The legal question tvhich arises tvidi reference to the changes 
to be made in die schedule of a country when it unilaterally 
effects a reduction in the margin of preference has yet to be dis¬ 
cussed. Whenever a change is effected in the schedule it has to 
be validated by a protocol of modification or rectification 
approved by the Contracting Parties unanimously. For, under 
Article XXX, an amendment to Part I of the Agreement requires 
acceptance by all contracting parties. In a multilateral trade 
agreement like GATT in which the concessions as a ivholc arc 
taken into consideration in order to balance the benefits received 
by each countr)’’, the slightest modification introduced in the 
schedule may offset die benefits of a contracting party. It is to 
avoid this that die unanimity rule is accepted. By paragraph 7 
of Article II schedules arc made an integral part of Part I of the 
Agreement. In die report of a 'Working Party ^vhich was 
appointed by die Contracting Parties it is stated ; ‘ Under terms 
of reference, the "Working Party addressed itself to the request 
of Czechoslovakia for die adjustment of the rales of duty in 
Schedule X (Czechoslovakian schedule). In diis connection 
Article II (3) \v’as examined. No contracting party has raised 
any objection on the basis of the provisions. In vic^\• of the fact that 

P.irapraph 4 (c) of the Tarifl Neijotiationi Procedure. 

Decision dated .\ugu5t 9, 1949, Basic Instruments, Vol. II, p. it. 
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these changes do not modify the legal position which is defined 
in the first sentence of Article II (b) (a), i.e., that the specific 
duties included in the Czechoslovakian schedule at the par 
value accepted by the International Monetary Fund on the date 
of the Agreement, the Working Party felt that it would be 
sufficient to take note of the adjustment made in those duties 
by adopting the text which appears in Annex A to this report.’ ** 
The necessary adjustment was not therefore effected in the 
schedule by a protocol. The essence of Article 11 (3) is that no 
impairment of the value of the concessions in the schedule should 
be made, and the essence of Article II (6) (a) is that no impair¬ 
ment of the value of the concessions shall be made without the 
consent of the interested parties. The working party found that 
there was no impairment of the actual value of concessions and 
the change necessitated was only formal. Drawing an analogy 
from this case, it would appear that in the case of the reduction 
of margins of preference, if there is no real impaimient of value, 
the changes in the preferential rate and most favoured nation 
rate consequent thereon, need not be effected by a protocol of 
modification necessitating the unanimous consent of the Con¬ 
tracting Parties. 

Sound and Unbound Items 

The netv levels of tariffs which a contracting party is pre¬ 
pared to maintain and which are agreed to by the other con¬ 
tracting parties with whom negotiations ^vere carried on, ^vilI 
be incorporated in the schedule of that contracting party. Once 
a level of tariffs is incorporated in the schedule, it becomes bound 
against increase. Unbound items are those in relation to %vhich 
reductions have not been agreed to, and consequently they do not 
figure in the sehedule. Tariffs on unhuund items may be in¬ 
creased provided such increase is effected without discrimination 
and in relation to all contracting parties. 

In connection with the request of the United Kingdom for a 
^vaiver of the obligation under Article I, tvhich tvould enable 
her to raise the duties on certain agricultural products such as 
tomatoes a point arose as to the distinction between boimd and 
unbound items. Even though the United Kingdom made a 


G/62, p. 1. 
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distinction bet^veen bound and unbound items/^ die fact remains 
that, so far as maVgin of preference is concerned, it could not be 
increased rvhethcr the most favoured nation rate has been bound 
or unbound. Bindings were die result of tariff negotiations, 
whereas the obligadons not to increase the margin of preference 
constitute a fundamental condition rvhich induces certain con¬ 
tracting parties to agree to die maintenance of die existing 
preferences. 

Prior International Obligations and Preferences 

Paragraph 3 (c) of the procedure for tariff negotiations 
prevents prior international obligations being invoked to fnistrate 
negotiations on preferences. At the same time it should be 
tmderstood that agreements resulting from such negotiatioas 
which conflict ivith prior obligations, shall not require their 
modification or termination, except with the consent of die parties 
concerned, or in harmony with such obligations. 

An attempt to clarify the status of prior international obliga¬ 
tions in relation to GATT had appeared in Article XXIX of 
die Draft Agreement, ivliich contained a general provision similar 
to paragraph 3 (e). The Article was eventually deleted altogether 
from GATT. But this ivas only done on die understanding that 
definitive acceptance of the Agreement would require a con¬ 
tracting party not to allow any prior obligations to stand in the 
way of carr^ang out the provisions of die Agreement, even though 
it might be necessary' as a coasequence to terminate an c.xisting 
agreement. Tlie essence of this undeistanding is incorporated in 
paragraph 3 (e) of the Tariff Negotiation Procedure in relation 
to preferences.^” 

Tlic Briti'h case was as follows: The Government of the U.K. wished to 
increase her tariffs on certain agricultural items such .as tomatoes. Tlic 
existini: tariffs on these items were not bound in the U.K. Schedule. The 
General Agreement did not prevent such increases provided that they 
were applied to all contracting parties. Tlic U.K. legislation, however, 
required that protective tariffs should not be applied to Commonwealth 
trade. Tlic result ss’tis that the U.K. could not raise a great part of her 
tariffs relating to both bound and unbound items. _ This difficulty 
arose owing to the provisions of the U.K. domestic legislation, but the 
other contracting parties experienced no such difficulty. In these circum¬ 
stances, the U.K. requested a waiver of the most f.ayourcd n.ation obliga¬ 
tion permitting her to raise tariffs on the above items with regard to 
ccrt.ain contracting parties, without effecting such .a rise as regards the 
Commonwealth countries. . 

’'• Article 17, 2 (c) of the Havana Charter contains a p.aragraph similar to 
paragraph 3 (ey 



io8 Rules and Procedure of Tariff Negotiations 

Before proceeding, it must be realised to what extent tire 
understanding is binding on the Contracting Parties. Even 
though the urrderstanding is not part of the Agreement, it could 
be referred to to discover the intentions of the parties, should any 
doubt arise as to the problem of prior obligations. Moreover, 
the contracting parties are bound in equity and good faith to act 
according to tlie spirit of the understanding. 

The Contracting Parties once decided that it was within their 
competence to determine whether action under a bilateral agree¬ 
ment rvould or would not conflict with the provisions of the 
General Agreement.*^ Even though this decision refers only to 
bilateral obligations and does not specifically refer to prior obliga¬ 
tions, it can be inferred as emasaging all prior international 
obligations. The ability to adjudicate on the compatibility of 
such obligations, appeare to confer on the Contracting Parties a 
power to direct a contracting party to terminate or modify those 
obligations tvhich are in conflict svath tlie undertakings in the 
General Agreement. Bui it would be unreasonable to expect 
that they would induce or force a contracting party to commit 
a blatant violation of its obligations with third parties.** 'When¬ 
ever possible, a contracting party could be asked to terminate 
or modify an obligation according to due process of laiv. It 
tvould appear that inhere such termination or modification is 
not possible, all the circumstances of the case \vould be considered 
on principles of equity and good neighbourliness without strictly 
adhering to legal technicalities. The basic idea appears to be 
to prevent a contracting party from avoiding its obligations tmder 
the Agreement by virtue of a prior treaty. 

An examination of State practice shows that tliere is a ten¬ 
dency among the contracting parties to^va^ds an early termina¬ 
tion of those treaties wVuth ccnfticl with the Agreement. Thus 
the 1933 Treaty betrvecn the United Kingdom and Sweden was 
terminated by an Exchange of Notes betrveen tlie parties.” 
Paragraph i of the Exchange of Notes stated that since both 

Basic InstTuments, Vol. II, p. ii. 

** The general rule ol international law is that an agreement cannot affect 
existing treaty rights of States which are not parties to it. In certain 
cases a treaty, 'vhich purports to cancel rights under a previous treaty 
not betsveen the same parties, has been declared void. See J. M. Ralston, 
Law and Procedure of International Tribunals, 1926, p. 24. 

Exchange of Notes between the 'United Kingdom and Sweden, London, 
August 20, 1953. 
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countries had become contracting parties to GATT, the Treaty 
should temunate. Similarly, an agreement benveen the United 
Kingdom and Denmark provided that nothing in the Commercial 
Agreement of 1933 bct^veen the two countries should require the 
parties to do anything contrary to their GATT obligations."*® 

Rule Against the ‘Bargaining Tariff' 

To ensure the success of the tariff negotiations, participating 
countries may not attempt to improve their bargaining positions 
by increase in tariffs and other protective measures which are 
inconsistent ^vith the provisions of the Havana Charter."*' Tliis 
provision is reminiscent of the 1930 ‘Tariff Truce’ under the 
auspices of the League. But, unlike tire previous attempt, the 
GATT ‘ Tariff Truce,’ pending negotiations for tariff reductions, 
has been very successful. So far in the whole history of GATT 
tariff negotiations, there has been only one allegation tliat a 
country had set up a bargaining tariff. This was, however, not 
raised before the Contracting Parties as a complaint. It \vas 
suspected that Italy had deliberately put forward a bargaining 
tariff."*® The main negotiation in this instance took place between 
Italy and the United States. The United States found the 
attitude of Italy not conducive to a successful negotiation. Pro¬ 
tracted negotiation followed, the breaking point being almost 
reached on many occasions. Horvever, an agreement was finally 
arrived at. 

The rule against ‘bargaining tariffs’ raises certain important 
legal problems. It is a general principle of intcmational la^v 
that, pending the ratification of a treaty, the principle of good 
faitlT requires tliat each party to the treaty should abstain from 
acts ivhich would prejudice tlic riglits "*® of the otlicr. Tliis piin- 
ciple of action pending ratification docs not arise ivith regard 
to bargaining tariffs as no treaty is as yet signed. Nevertheless 
countries agree to start tariff negotiations on tlic assumption that 
existing tariff levels will be tlic basis from which tariff reduction 

•*'’ Agreement between the United Kingdom and Denmark, Annecy, 
August 13. 1949, par.a(rr.ap]i 3. 

Paragraph 5 of the Tariff Negotiations Procedure, Basic Instrumrr.ts, 
Vol. I. p. to6. 

The Hew T'ork Times, July 24, 1949. . . 

For a detailed discussion of this point, see B. Cheng, General Pnr.aples 
of Law as applied by International Courts and Tribunals, J953, p. *n. 
See also ibid., pp. 105 et seq. 
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negotiations will commence. Should a country, in order to gain 
a bargaining advantage, raise the tariffs, that act will be a breach 
of good faith amounting to fraud. Moreover, by an analogy with 
the rules of equity as understood in England, such an action would 
be tantamount to the party coming to Equity without clean 
hands. 

Chief Supplier Rule 

The rule of ‘chief supplier' is observed in the conduct of 
tariff negotiations. It implies that negotiations between pairs 
of countries should not commence in a haphazard manner. 
This may be clarified by the following illustration; if country 
A is an important exporter of motor cars to country B, A will be 
interested in getting concessions with regard to the importation 
of motor cars into country B. Similarly, country B may have 
interests in the export of certain products to country A. These 
two countries may be the chief suppliers of the commodities con¬ 
cerned to each other. In such a situation countries A and B 
may start negotiating reductions on these items. Pair negotia¬ 
tions such as these take place between the participating countries 
in relation to the various items of commodities. Since the con¬ 
cessions negotiated by the chief suppliers will be generalised to 
all the contracting parties, it avoids the necessity of each country 
negotiating with the others on every item. As a result, an 
unnecessary multiplicity and prolongation of negotiations is 
eliminated. Tliis is another advantage of the bilateral multi¬ 
lateral technique. 

The ‘chief supplier’ rule has an important bearing on 
Article XXXV. According to this Article, the obligations under 
the Agreement are not applicable as between two contracting 
parties who have not entered into tariff negotiations with each 
other, and if one of these countries does not consent to such 
application. In the ordinary course of events, negotiation does 
not take place between two coxmtries if neither of them is a 
chief supplier to the other. Consequently the applicability at 
least in theory of Article XXXV is more probable in such cases. 
This article was invoked by India and Pakistan with regard to 
the application of their schedules to the Union of South Africa. 
Similarly, although the terms of accession of Japan were approved 
unanimously, fourteen ccmtracting parties felt that they could 
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not apply tlic Agreement to Japan at the present time and there¬ 
fore resorted to Article XXXV/^ 

Part Two 

Procedure of Negotiations 

When negotiating tariffs, each participating government must 
send, as early as possible, three copies of its current customs tariff, 
annual import statistics, etc., to llic other participating govern¬ 
ments and to the Secretariat/' It must also advise the otlicr 
participating governments and the Secretariat by telegram of 
tlie particulars of the documents dispatched and the date and 
method of dispatch. 

A government is required to transmit as expeditiously as 
possible and not later than sixty days a list of tlie products on 
tvhich it is intending to request concessions to anotlier government 
which wishes to negotiate. Sixty copies of this list are sent at 
the same time to tlie Secretariat for distribution to other par¬ 
ticipating governments. Later, a final list of the tariffs and other 
concessions which arc requested is sent to the gov'cmmcnt con¬ 
cerned and circulated in a similar manner to other governments. 

On the first day of the meeting of the Contracting Parties, 
each government should be ready to make the concessions it is 
prepared to offer, to governments from whom requests for con¬ 
cessions have been received. The offers i\ill include an indication 
of the existing and tlie proposed rates of duty on each item, and 
when the offers have been exchanged negotiatioas between pairs 
of delegates begin. 

Participating governments can arrange beUveen themselves 
to conduct any bilateral talks in advance of tlie multilateral 
negotiations at tlie meeting. In that event, exchange of requests 
and offers would take place at earlier dates. In addition, should 
the bilateral talks prove successful before the fii'st day of the mcct- 
hig, the results \vould be reported at the opening of Uic meeting. 

Each participating countr\' will prepare for distribution 
tlirough the Secretariat a consolidated list of the concessions it 
has gr.intcd, together witli a supplementary list .shelving the 
countr)' or countries witli ivhich each concession was initially 

** Ir.lernational Trade 1955, G.ATT, 1956, p. 195. 

Basic Instruments, Vol. I, pp. 106-10. 
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negotiated. It was decided that each participating government 
\vould inform the others as to whom the individual concessions 
had been granted.** 

If, in the course of the bilateral negotiations, any alteration 
is made in the initial offer contained in the list, it must immedi¬ 
ately be notified to the Secretariat, so that all participating 
countries can be informed. Such information is necessary 
because, in giving and accepting concessions, each contracting 
party takes into consideration not only the direct benefits derived 
out of pair negotiations, but also the indirect benefits derived 
from the concessions agreed upon between other pairs of con¬ 
tracting parties. Consequently, any change in the list will affect 
the balance of advantages which was in view when a particular 
contracting party gave or accepted a concession. The informa¬ 
tion on a change in the list would enable all contracting parties 
to reassess the overall benefits. 

As each negotiation is concluded, lists of the concessions 
exchanged %vill be conveyed to the Secretariat and all the delega¬ 
tions. These results will be subject to revietv and adjustments in 
the light of the negotiations. This is intended to facilitate the 
co-ordination and harmonisation of the interests of all parties 
concerned on a muldlatcral basis. Following this, a consolidated 
list of the concessions of each country will be distributed, and 
eventually this consolidated list will be incorporated in GATT 
as the schedule of that country. 

‘Generally, there will be no negotiations between the con¬ 
tracting parties themselves but by mutual and general consent 
they may do so to complete certain negotiations which were' 
left unfinished and to make certain adjustments to existing 
schedules.’ ^Vhat is meant by this is that ^vhen tariff negotia¬ 
tions are conducted with a vicAV to accession of new countries, the 
existing contracting parties must not take that opportunity to 
carry on negotiations between themselves, thereby introducing 
'^new concessions or changing the current ones. 

It may nevertheless be necessary to complete certain un¬ 
finished negotiations,*® or to make occasional adjustments of 
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existing schedules.'"' This can also be done by general and 
mutual consent. It was suggested that tariff negotiations should 
be considered as a continuous task for tlie Contracting Parties, 
the results obtained in 1947 not being intended to be maintained 
indefinitely. A contrary opinion was expressed that it had been 
contemplated by tlie contracting parties that countries should be 
required to negotiate only as a condition of their accession to the 
General Agreement. It was stressed that the scope of the 
negotiations would comprise only negotiations witli acceding 
governments, completion of negotiations which had been left 
unfinished in 1947, and certain adjustments found to be neces¬ 
sary in tlie existing schedules. This view was generally accepted. 

Re-negoliaiion- ““ 

There is no specific provision in GATT to rc-negotiate the 
existing rates in the schedules until the fixed life of the schedule 
has expired. But in the course of the working of GATT, it has 
been found necessary, due to various reasons and special circum¬ 
stances, to rc-negotiate tlie concessions embodied in the schedules. 
It is not necessary, or pos.siblc, to discuss indiridual cases of 
rc-negotiation which have taken place. Therefore it is intended 
to give only the general problems and features of rc-negotiations. 

The most important consideration is that there must be an 
agreement betivccn the countries substantially interested in tlie 
concession. A countiy wishing to rc-negotiate must first receive 
an authorisation to do so from the Contracting Parties. Tliis can 
be accomplished by a majority of votes cast under Article 
XXV (4). On receiving the authorisation, it must then enter 
into bilateral negotiations irith the governments witli whom the 
items affected ivcrc initially negotiated. It would appear that 
tlie Contracting Parties make a distinction between concc-ssions 
initially negotiated and concessions granted to individual 
countries. When Pakistan wished to re-negotiate certain items 
in its schedule, it ivas explained to the representative of Pakistan 
tliat ‘ it was not intended to publish any list showing tlic con¬ 
cessions granted to individual countries since under Article II 
of the Agreement concessions have been granted jointly to all 
contracting parties. The lirt to be prepared n-ill indicate only tlie 

e.f;., the Greek Schedule, ibid., p, 2. 

For tlie proposed provisions for re-ne{;oti.ition, see post, pp. 301, 302. 

8 
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countries with which concessicms were initially negotiated.’®* 

If any other item in the schedule of a re-negotiating country 
or in the schedules of any other country is affected by the outcome 
of the bilateral negotiations, similar bilateral negotiations should 
take place %vith the governments with which that item tvas 
initially negotiated. Theoretically it is possible for a chain of 
negotiations to commence from the re-negotiations. In practice, 
however, this has not occurred. 

As soon as the initial rc-negotiations arc concluded, the 
re-negotiating country must inform all the contracting parties, 
through the Secretariat, of the results, in order that a con¬ 
tracting party substantially interested may take up the matter 
either tvith that country or with any other contracting party con¬ 
cerned. The results of any ensuing negotiations are then reported 
as soon as possible to the Chairman of the Contracting Parties, 
but in any event, not later than the opening of the next Session. 
The Chairman should then communicate the results to all the 
contracting parties. If no objeaion is received by him within 
thirty days, he must then notify all the contracting parties. Con¬ 
tracting parties can then begin to put the changes, if any, into 
effect, and they are eventually incorporated in the schedules by 
a Protocol of Modification. 

In very exceptional cases it may become necessary for the 
contracting parties to negotiate additional concessions. As 
already noted, there is no actual provision in the Agreement 
for such negotiations, but they can nevertheless be carried out 
with the unanimous consent of the Contracting Parties. Since 
the concession exchanged between bvo contracting parties is 
generalised by virtue of the most favoured nation provision, in 
practice nobody U likely- to object to such concessions. The 
contracting parties wishing to enter into negotiations must notify 
the Secretariat, so that the information can be passed to all other 
contracting parties by cable. Thirty days before the date of 
proposed negotiations, the parties proposing them are required 
to inform the Secretariat of the place and date of the negotiations, 
and to provide sixty copies of the request list for circulation. 
Any contracting party ^vhich considers that it has a substantial 
interest in the proposed negotiations may inform the government 
or governments concerned of its wish to negotiate. Other con- 
si Basic Instruments, Vol. II, p. 14O. 
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trading parties \vhich have substantial interest in the negotiations 
may also be invited. The negotiations must be conducted accord¬ 
ing to the rules and principles of negotiations discussed before. 
If necessar)', a Tariff Negotiations Committee may be set up. 

. The results of the negotiations should immediately be com¬ 
municated to the Secretariat. After communications have been 
sent to all the contracting parties by tlie Secretariat, the result 
of tlic negotiations would be put into effect in accordance with 
the provisions of tl:e Model Protocol,®- w'hich also provides for 
the incorporation of the results in GATT. 

Tariff Negotiations Committee. Finally, a few words arc 
required about the Tariff Negotiations Committee, which is some¬ 
times known as the Tariff Agreement Committee, and sometimes 
as the Tariff \Vorking Party. A Tariff Agreement Committee 
svas set up by the Preparatory Committee and it held its first 
meeting on August 5, 1947. During tire main rounds of tariff 
negotiations, tariff negotiation committees rverc set up on an 
ad hoc basis. The chief function of the committees is to ad\ise 
negotiating parties on principles of procedure, and to direct and 
co-ordinate the negotiations. The Committee provides liaison 
bettvecn tlie negotiating groups and the Contracting Parties as 
a whole. 

Tlie Committee is set up under rule 30 of the Rules of 
Procedure. It is composed of representatives of tlie contracting 
parties. Each delegation appoints its member, and the members 
are persons ivitli expert knoivlcdgc of tariff negotiations, but 
acting as representativas of tlicir governments and not as c.xpcrts. 

A simple majority of tlie members of tlie Committee con¬ 
stitutes a quorum. Decisions of the Committee are taken by a 
majority of the representatives present and voting. These 
decisions relate to die day-to-day conduct of tariff negotiatioas. 
The Committee has no poivcr to decide any important question 
of law affecting die rights and liabilities of the contracting parties. 
It is subject to the overriding audiority and control of die Con¬ 
tracting Parties. 

At the 1956 Tariff Conference held at Gcncwi for the 
furdicr multilateral reduction of tariffs a certain modification 
ivas effected in the usual procedure of the Tariff Negotiation 

== Model Protocol—Protocol of Supplcinentar>- Concessions, Basie Ir.stru- 
merJs, Vol. I, p. 117- 
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Committee.*® This was to enable the Committee to assist the 
participating governments in obtaining the maximum practicable 
results from their negotiaticwis. The Committee would review 
from time to time the offers of concessions made by each govern¬ 
ment to all other participants and would arrange, whenever 
necessary, for triangular or multilateral negotiations on particular 
items. 

The French Plan of Tariff Negotiations 

At Torquay lo^v tariff countries felt that renewed binding of 
their low tariffs should be accepted as a concession equivalent 
to further reductions in the higher tariffs of other countries. 
^Vhen negotiations commenced, however, they found that the 
high tariff countries ^vere not prepared to make further reduc¬ 
tions merely in return for a rebinding of low tariffs. Since low 
tariff countries could not offer sufficient concessions to induce 
other countries to make reductions in high rates of duty, existing 
negotiating procedures offered no prospect of a further general 
reduction of tariffs. It is not surprising tlierefore that the Io^v 
tariff countries held the view that this technique should be 
changed. 

A proposal embodying a new approach to tariff reductions 
'ivas put forward by France. A plan eventually emerged (after a 
series of discussions by the Contracting Parties, various com¬ 
mittees and subcommittees) embodying the essentials of the 
original French draft. 

The plan is a very technical one and it contains five essential 
features: 

(1) The governments participating in the plan would under¬ 
take to reduce their tariffs by 30 per cent, this reduction being 
achieved in three years by yearly 10 p>cr cent steps. 

(2) The reduction would not be emnputed for each individual 
tariff item but would be based on the average level of customs 

S3 International Trade 1955, GATT, 1956, p. 186. 

s* Each country shall be free to select the items on which tariff reductions 
will be made and to appropriate the reduction as between those items 
for which duty reductions have to be made, provided that the aggregate 
average reductions made in'" the course of each successive year shall 
amount to the percentage required in each sector (Rule IV). The 
average incidence for a sector shall be the ratio of the total duty' actu^y 
collected to the value of the goods imported for home consumption. The 
average incidence during the three stages shall be computed on the 
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protection afforded to cacli main branch of economic activity. 

(3) The specified percentage of reduction of tlic average 
incidence would be scaled down whenever tlie incidence is below 
a certain levcl.^^ 

(4) At the same time, participating countries Avould undertake 
to reduce ■ivithin a period of three years any duty rate exceeding 
a predetermined ceiling.^® 

(5) Special terms ^vould be offered to countries or territories 
which might not be in a posidon to effect the proposed lo^vcring 
of tariff rates because they have not reached an adequate degree 
of economic development.®' 

The main branches of the economic aedvity of a State arc divi¬ 
ded into ten sectors.®^” This du'ision into sectors has t^v'o purposes: 
to enable the country concerned to distribute the incidence of 
reductions to all ten sectors so that an internal balance can be 
achieved, and secondly, by distributing the reduedon among all 

assumption that the composition of the import trade during those steps 
remains the same as in the base year. The base year for tlic computation 
of the average incidence shall be the same for all participating countries. 
Wlicn the average incidence in a given sector is situated between the 
floor rate and the demarcation line, the percentage of reduction required 
shall be determined according to a formula illustrated by the following 
example in which the demarcation line is 10, the floor rate is 5, and the 
average incidence is 7; the percentage of reduction to be carried out in 
7 — 5 

the sector; 30% '< - - = 12% in three years, i.e., 4% in each 

10-5 

year. The floor rate and demarcation line arc fl-xed by agreement among 
the contracting parties. 

5*1 For fixing this ‘ predetermined ceiling ’ the working party suggested the 
following method: the import trade is divided into four categories and 
the suggested ceiling rates arc as follows: Category I, Industrial Com¬ 
modities : Raw materials, 5% ; Category II, Industrial Commodities: 
Semi-manufactured, 15%: Category III, Industrial Commodities; 
Finished Manufacture, soTr : Category IV, Agricultural Products, 

See A Ji'cii) Proposal for Reduction of Customs Tariffs, GATT, 1954, 

P- t6. 

Rule VII, Special Premiums applicable to countries and customs terri¬ 
tories in process of economic development; (.a) the reduction of the 

average incidence wall be computed on the tarifl as a whole and not by 
sectors; (b) these countries and territories shall be authorised to exclude 
(i) all their fiscal duties and .also the v.aluc of the corresponding trade 
and (2) the duties affecting products included in their progpmmc of 
economic development and also the value of the corresponding trade, 
sta Tlic ten sectors arc: (i) Primary products for food excluding fish ; 
(2) Manufactured products for food excluding fish; (3) Fish and fish 
products; (4) R.aw ro.-iteri.als including petroleum products ; (5) Products 
of chemical and allied industries; (6) Leather and leather products, fur, 
skin, rubber, wood, cork, paper .and printed matter; (7) Textile products 
and clothing; (8) Base metals and manufactures thereof; {9) Mach¬ 
inery; (lo) Electrical and transport cquipm.ent. See ibid., p. 13. 
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sectors, the country can give a fair deal to other countries. For 
example, if the reduction was confined to raw materials alone, the 
countries exporting manufactured goods would not benefit by 
the reduction. 

The question is: to what extent does the new plan fit in with 
GATT, and \vhat are its legal implications ? The subcommittee 
\vhich was entrusted ^vith the task of examining the technical 
aspects of the French plan, dedded that the question of a possible 
merger of the plan ^vith GATT was a question of substance 
beyond its terms of reference. In any case, it was felt that the 
matter could not be settled until it became clearer as to just 
how far the Contracting Parties would be Nvilling to participate.” 
If all the contracting parties did not accept the commitments 
of the scheme, the plan would have to be embodied in a self- 
contained instrument and governed by its own provisions. The 
subcommittee endeavoured to make the plan as independent of 
GATT as possible. A question arose as to whether the escape 
clause under Article XIX, or the rc-ncgotiation procedure under 
Article XXVIII of the Agreement, would apply to the new 
commitments. The consensus of opinion tvas to the effect that 
the escape clause contained in paragraph (c) of Rule V of the 
plan should be the only procedure by tvhich the parties could 
alter the findings under the paragraph.** 

The originators of the plan seem to have accepted that ‘the 
plan tvould not affect the obligations of contracting parties under 
the General Agreement ... it would merely impose additional 
commitments.’This would, however, create an anomalous 
position. If country A, a contracting party to GATT, does not 
take part in the plan, ^vhi^st country B does so, any reductions 
made by B in the course of the three years will have to be 
extended to A by virtue of Article I of the General Agreement. 
B, on the other hand, will not receive anything in return from A. 
There would, in other words, be no mutuality or reciprocity. 

This situation can be resolved by one of two ^vays: the fiist 
is a re-negotiation under Article XXVII between A and B in an 
attempt to obtain a compematory concession from A for the 
benefits which it derives from the tariff reductions made by B 

*8 W8/7, October t, 1953, p. 3. / 

*8 ibid., p. 6. \ 

A Jfew Proposal for the Redtteiion\D} Cvsloms Tariffs, GATT, 1954 > 
P- 9- ’ 
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under the plan. If tliis fails, B could resort to the provisions for 
^vithd^a^val of concessions under Article XXVIII (2) (a). Tlicsc, 
hotvever, would be liable to affect other contracting parties, with 
the result that there might ensue a scries of %vididrawals and 
counter-withdrawals which would damage the ^vhole structure 
of the GATT schedules. Tire second alternative is for B to obtain 
a waiver of the obligations to A tinder Article I. This can be 
done by recourse to Article XXV (5) (a). Simultancoasly, existing 
concessions in the schedules of A and B can be frozen, so that 
reductions under the plan would not affect tlieir e.xisting rela¬ 
tions. This solution has its own dratvbacks; a series of far- 
reaching waivers will limit the operation of the most favoured 
nation clause in Article I to the schedules. Secondly, a freezing 
of concessions wiU make the tariff structure rigid, nullifying any 
possibility of future negotiations. 

Finally, the plan is a complete departure from the bilateral- 
multilateral technique of tariff reductions. As accepted up to 
date, the basic rule has been that reductions should be made on 
the basis of reciprocally advantageous concessions. Generally 
speaking, any reduedon of tariffs on a multilateral scale is 
mutually advantageous to all tlic contracting parties. But tiic 
effect of the plan tvould be that the mechanism by ^vhich con¬ 
cessions are negotiated bilaterally and reciprocally tveighing the 
advantages in giving and accepting concessions, would no longer 
operate. Instead tliere ^\’ould be a simultaneous and general 
reduction at a fixed rate during an agreed period.'^ 

Part Three 

BrLATERAL-MuLTILATERALrSM IX GATT 

‘Hie Geneva Agreement presents an important step in the evolu¬ 
tion of International Economic Law and its standards. It marks 
the transition from bilateralism to the establishment of an inter¬ 
national economic framework of a multilateral character.’-'’* 
Tlic failure of tlic Ixaguc of Nations to usher in an era of multi¬ 
lateralism, and the continuation of bilateralism until the Gencnil 
Agreement established multilateralism on a firm basis, give factual 
support to the passage quoted al>ovc. 

•“■J Sec post, p. 30.{ for .t discussion of the possibility of the Contr.tctin,!; 
Parties accepting the plan. 

G. Schwarzcnbcrgcr, The Province and Standard of Internationa! Eco¬ 
nomic Lciv, s I.L.Q. {1948), p. 420. 
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The obligations under the Agreement are not merely multi¬ 
lateral in the generally accepted sense. Obligations in relation to 
concessions start on a bilateral plane; that is to say, concessions 
are first negotiated between two countries. But by the mechanism 
of generalisation through the most favoured nation clause, these 
concesrions become available to all contracting parties. However 
the original bilateral aspect is not lost. This bilateral-multi¬ 
lateralism creates a kaleidoscopic pattern of legal relations which 
is interesting, complex and sometimes even confusing. A detailed 
examination of the different provisions of the Agreement is 
required, to grasp the exact nature of bilateral-multilateralism. 

By paragraph 7 of Article II, the various schedules are made 
an integral part of Part I of the Agreement. The legal effect 
of this integration is that the bilateral aspect is advanced to a 
multilateral one. The schedule is, by this device, subject to the 
generalisation under the general most favoured nation clause 
(Article I), and also to the ‘equal treatment’ provisions of 
Article II ‘Each member of the committee would be 

contractually entitled in its own right and independently of the 
most favoured nation clause to each of the concessions in each 
of the schedules of the other membeis,’®* by virtue of Article 
11 ( 1 ). 

A further result of making the schedules part of Part I of the 
Agreement is that they become subject to the provirions of 
paragraph i (a) of the Protocol of Provisional Application and 
paragraph i (a) (i)** of the Annecy Protocol of Terms of Acces¬ 
sion. Thus both the original contracting parties and the acceding 
governments are bound to apply the schedules provisionally. 

Again, Part I of the Agreement is subject to the provisions 

Article I states that any advantage, favour, privilege or immunity granted 
by a contracting party to any product originating in, or destined for, any 
country shall be accorded immediately and unconditionally to the lilce 
product originating in or destined for the territories of all other con¬ 
tracting parties. Article II (i) stipulates that each contracting party 
shall accord to the commerce of the other contracting parties treatment 
no less favourable than that provided for in the appropriate part of the 
appropriate Schedule annexed to the Agreement. 

Report of the First Session of the Preparatory Committee of the United 
Nations Conference on Trade and Employment, 1946, p. 49. 

Paragraph 1 (a) of the Protocol of Prorisional Application states that the 
signatories to this Protocol undertake to apply provisionally on and after 
January i, 1948, Parts I and HI of the General Agreement._ 

Paragraph t (a) (i) of the Annecy Protocol states that the signatories to 
the Protocol undertake, upon its entry into force, to apply provisionally 
Parts I and III of the General Agreement, 
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of Article XXX so that an amendment to the schedules is only 
possible if all the contracting parties accept it. This require¬ 
ment of unanimity arises out of the bilatcral-muldlatcral nature 
of tlie obligations.®' 

The schedules themselves are dmded into two parts, one 
relating to most favoured nation rates, the other to preferential 
rates. Article I (a) makes it obligatory for contracting parties 
to extend most favoured nation treatment to tlie items in Part I 
of the Schedules. Independently of this provision, Article II (i) (b) 
also provides tliat contracting parties should not impose duties 
in excess of the rates mentioned in tliat part of the schedules. 
In addition, this paragraph states tliat products in the schedule 
'shall also be exempt from all other duties or charges of any 
kind imposed on or in connection ivith importations in excess of 
tliose imposed on the date of the Agreement or those directly 
and mandatorily required to be imposed thereafter by legislation 
in force in the importing territory on tliat date.’ ‘ Imposed on 
the date of the Agreement’ refers to the duties in force on 
October 30, 1947, the date of the Protocol of Accession. 'Phat 
that is virtually the date, and not the date of signature of the 
Protocol by a government concerned, is clear from a ruling given 
by the Chairman of tlic Contracting Parties.®® The words 
‘ directly or mandatorily ’ were inserted to eliminate the rtpc of 
cases where a rate could be legally varied by administrative 
order.®’ By making it neccssarj’- that there shall be a direct and 
unmistakable requirement of the law, certain arbitrary adminis- 
trati\’c actions can be prevented. 

It follows tliat in future the products mentioned in Part I 
of tlie schedules should not be increased above the levels at which 
they stood at tlie time of the Protocol of Accession, unlc.s such 
increase is mandatorily and directly required by legislation on 
that date. The preferential rates in Part II are also similarly 
bound against future increases.'® 

Even ivhen tlie schedules have been raised to a multilateral 
status, a link wth their bilateral origin is maintained by Article 


For the reason for the adoption of the un.animity rule, see cate, p. 43. 
Ruling of the Ch.ainnan of August it, 1949, Basic InslTumer.ts, V'ol. 11 , 

EPGT/TAC/PV/23, p. a8. . . .. j , 

Tlie binding of the prcfcrcnti.al rates against increase is discussed under 
the prindples of tariff negotiations. Sec cr.te, pp. 104, 105. 
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XXXV paragraphs i (a) and (b). These two paragraphs provide 
that no contracting party shall be bound against its will to extend 
the concessions embodied in its schedules to another contracting 
party with whom it has not entered into tariff negotiations. 

Quite apart from most favoured nation clauses and the 
schedules, there are other provisions which implement bilateral- 
multilateralism. These are, for the most part, contained in the 
provisions relating to National Treatment on Internal Transit 
(Article III), Freedom of Transit (Article V), Countervailing 
Duties (Article VI), General Elimination of Quantitative Restric¬ 
tions (Article XI) and other obligations under Part 11 . These will 
be dealt ^vith in later chapters. 

Effect of Withdrawal of a Contracting Party 

How are the obligations and benefits of other contracting 
parties affected by the withdrawal of a contracting party from 
GATT under Article XXXI? A contracting party is free to 
widihold any concessions ^vhlch it determines \vcre initially 
negotiated with the government which has ceased to be (or not 
become) a contracting party (Article XXVll). 

In March 1950 Nation^ist China notified the United Nations 
of its withdrawal from GATT.'' 'Since America recognised 
only Nationalist China, her withdrawal from GATT meant to 
America that America could withdraw her concesrions granted to 
China. But Britain and some other countries recognised Com¬ 
munist China, and in their view Nationalist China was without 
power to withdra^v from GATT and her withdrawal was a 
nullity. America began to withdraw concessions. Simultaneously 
in accordance with GATT provisions, America consulted tvith 
other contracting parties. In several cases they objected to 
American withdrawal, and America acceded to their \vishes 
permitting the reduced rates to continue. Hoivever, with refer¬ 
ence to a significant number of concessions, the American 
administration withdrew concessions and gave notice of that 
intention on September 3,1950.’ 

The other instance was the withdrawal of Syria and the 

Withdrawal took effect on May 5, 1950. See Basie Jnslruments, Vol. I, 
P- *27. . 

72 e.g., Martin, Once in GATT always in GATT, 38 American Bar Associa¬ 
tion Journal (1952), p. 374. 
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Lebanon.'^ But the Contracting Parties do not seem to have 
taken any steps in the matter of the adjustment of concessions 
in relation to their withdrawal. The cases of China and the 
other t\vo countries do not establish a general practice of GATT 
in this connection. According to Article XXVII, any contracting 
party is free to wilhdra-w, in whole or in part, any concession 
provided for in its schedule in respect of \vhich such contracting 
party determines that it ^vas initially negotiated ^vith a govern¬ 
ment which has ceased to be a contracting part>'. However, this 
right is not to be e.xercised unilaterally. Consultation must be 
conducted with other contracting parties substantially interested. 
In the light of these provisions, it would appear that unless and 
until withdra^val of relevant concessions in relation to China, 
Syria and the Lebanon is actually effected, tlie concessions in the 
schedules ^vill continue to be valid. Each contracting party 
would be entitled to enjoy treatment of their goods at tlie rate 
of tariffs contained in the schedule of tlie other. 

Under Article XXXI, a contracting party may separately 
^vithdraw concessions on behalf of any of the separate customs 
tcnitorics for which it has international responsibility. ^Vhen the 
United Kingdom ceased to have responsibility for Newfoundland 
and Palestine, the Contracting Parties decided (on August n, 
1949 and May 9, 1949) tliat the appropriate parts of the appro¬ 
priate schedules should no longer be deemed to be applicable. 
It ivas also decided that any contracting party should in accord¬ 
ance ^vitll Article XXA^II be free to witlihold equivalent con¬ 
cessions. 

Effect of Withdrawal of Concessions 

In exercising tlie right to ivithdraw concessions under .Articles 
XXVII or XXVIII, tlie principle of consultation ivith tlie other 
substantially interested contracting paities has to be observ^ed. 
Tliis is to avoid any prejudicial effect to the interests of these 
contracting parties. 

Tlie general mle of GATT—tliat rvithdraival of concessions 
granted to a particular party amounts to withdraival from all the 
contracting parties—is in harmony with a recent dedsion of the 

■= Tlic Lebanon withdrew from the Agrecmc.nt .as from February 25, tost, 
and S>Tia withdrew from the Agreement .as from August 6, 1951. Sec 
Basic Jnstrunents, Vol. I, p. 127 - 
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International Court of Justice: * Even if It could be assumed 
that Article 17 operated as a general grant of most favoured 
nation rights to the United States and was not confined to the 
matters dealt with in the Madrid Convention, it tvould not follo\v 
that the United States is entitled to continue to invoke the pro¬ 
visions of the British and Spanish treaties after they have ceased 
to be operative as between Morocco and the two countries in 
question.’ 

The GATT decision on the suspension of obligations between 
the United States and Czechoslovakia is a deviation from this 
decision of the International Court of Justice, After dedding 
to suspend the obligations between the rivo countries, the Con¬ 
tracting Parties affirmed ‘ that any measure %vhich may be taken 
either by the United States or by Czechoslovakia shall not'in 
any way modify the obligations of that government imder the 
General Agreement to%vards the other contracting parties.'” 
It is a generally accepted principle that if tariff concessions 
exchanged between rivo countries were suspended, the other 
contracting parties could not be assured of the benefits which 
they drew indirectly from the concessions by virtue of the most 
favoured nation dause. 


Conclusion 

The General Agreement has succeeded where the League of 
Nations failed in reducing tariffs on a multilateral scale. This 
success is, to a great extent, due to the new technique 6f bilateial- 
multilateralism, tvhereby the opposing schools of bilateralism 
and multilateralism found a workable compromise. 

This technique has strengthened the operation of the most 
favoured nation standard. The consultation and agreement 
required in certain cases where a slight change in the balance 
of advantages might prejudice the interests of a contracting party, 
have laid the foundations of economic good neighbourliness on 
a firm basis. This is yet another result of this technique. 

It has also solved a difficult problem arising from the exist¬ 
ence of preferential blocs. Tariff concessions granted through 
the usual bilateral negotiations by a member of a preferential 
bloc would often involve a reduction of the preferential margin 

Case of U.S. J^ationals in Morocco (195s), I.C.J. Reports 1952, p. >9** 
Basic Instruments, Vol. II, p. 36. 
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enjoyed by tlic other members of tlic same bloc \vho, in llic 
normal way, would not derive direct benefits from dicm. Multi¬ 
lateral negotiations, on the other hand, can include such members 
as parties giving direct benefits which enables tliem to accept 
modifications in tlie preferential treatment they receive. 

Tariffs arc subject to consultation and agreement on a multi¬ 
lateral scale. They arc to be administered under an international 
instrument as ^videly participated in as the General Agreement. 
This has made a far-reaching and, perhaps, a permanent inroad 
into the traditional claim of States tliat tariffs arc matters of 
exclusive domestic jurisdiction. 

The necessity of the French plan discussed above has, how¬ 
ever, demonstrated the limitations of bilateral-multilateralism. 
As it continues to operate, the possibility of further reduction of 
tariffs becomes exhausted. This, it is drought, may lead to a rigid 
and static world tariff structure. The French plan is designed 
to avoid such a contingency. 



Chapter 5 

MOST FAVOURED NATION TREATMENT 
IN THE GENERAL AGREEMENT 

The key provision of the General Agreement is the most favoured 
nation clause in Article I. At the drafting stage of the Agree* 
ment, it was proposed that the most favoured nation clause 
should be excluded from GATT because its inclusion would only 
be justified if the whole of the Havana Charter was adopted. It 
was also thought that the omission of the clause would not 
prejudice the concessions agreed upon. On the other hand it 
was stated that the most favoured nation clause was fundamental 
and could not be excluded, and it was on this basis that the 
most favoured nation clause was incorporated in GATT. 

The most favoured nation clauses in GATT and the Charter 
are based on the standard most favoured nation clause drawn up 
by the Economic Committee of the League of Nations.^ With 
the frequent occurrence of most favoured nation clauses in 
treaties, especially after the lead given by the League, there has 
been a tendency amongst writers to view the clause as a rule of 
conduct in international relations.’ It cannot, however, be said 
that the clause has become a ‘rule,’ for it is only an optional 
standard in a treaty which a State is free either to adopt or reject.* 

General Most Favoured Nation Clause 
Article I (i) of the Agreement provides that any advantage, 
privilege or immunity granted by a contracting party to a product 
originating in or destined for any other country in relation to 
matters specihed in this paragraph, ^ouid he immediatdy and 
unconditionally accorded to similar products originating in or 
destined for the territories of all other contracting parties. 

To undeistand the full implications of paragraph i certain 

* Equality of Treatment in the present State of International Commercial 
Rifationi, The AfosJ Favourea Nation Clause, L.N. Publications 1936, 
II, B.g. . . . . , 

2 e.g., H. C. Hawkins, Commercial Treaties and Agreements, Frtnctples 
and Practice, 1951, p. 61. ^ 

^ G. SchwarzenbeigcT, The Province and Standards of Internaiional Eco¬ 
nomic Lain, 2 I.L..Q. (1948), pp. 407-8. 
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terms as interpreted by the Contracting Parties must be explained. 
By a ruling of the Chairman, consular taxes arc also included in 
the phrase ‘ charges of any kind.’ “ Tlic Chairman also held tliat 
tlie most favoured nation treatment standard embodied in para¬ 
graph I would be applicable to any advantage, favour, privilege 
or immunity granted with respect to internal taxes.' 

The first rulings were necessitated by tlie principle tliat a 
most favoured nation clause does not cover matters which arc 
not explicitly or implicidy included in it.^ Consular matters, for 
example, need not necessarily be contemplated in an agreement 
on tariffs and trade. But with regard to internal taxes, die refer¬ 
ences to Article III (2) would have been a sufficient indicadon 
of the intention of the parties. Doubts, nevertheless, existed 
which necessitated a ruling on this point also. 

The wording ‘originating in’ in paragraph i of Article I is 
likely to have important juridical consequence. There is no 
definite legal interpretation of the plirase ‘nation of origin’ 
which would be considered binding on all contracting parties. 
Tliis might easily prejudice the advantages, privileges and 
immunities derived from die Agreement if, as a result, different 
interpretations were accepted in different countries. When the 
question of origin of goods was discussed at the drafting stage, it 
was stated that ‘ to obtain die benefits of the minimum rates a 
contracting party needs to prove the origin, and those rates 
would apply even if the products entered the importing country 
by way of a third countr)'.’' What, therefore, is meant by the 
‘origin’ or nationality' of goods? A subcommittee of the 
Preparatory' Committee considered it ‘ to be clear that it is within 
die province of each importing member country to determine in 
accordance with the provisions of its law, for the purpose of 
applying the most favoured nation provision, whether goods had 
in fact originated in a particular country'.’ But tiicrc arc 'two 
main difficulties to tiiis. Each of die contracting parties has a 
different law. In addition to this, should a contracting party so 

* Basic Ir.sirumcnts, Vol. II, p. 12. 

= G,-\TT/CP2/SR!i, p. 4. 

^ The Tunis and Morocco Nationality Decrees case (l 9 - 3 ), P.C.I.J. 
Series B, No. 4, pp. 22-32. In this ense the British cl.iim of cquaiity of 
tre.vtmcnt was rejected as it was b.ascd on .a commercial treaty which 
did not .apply to the civil riphts covered by the Decrees. 

- EPCT/Cti/PVita, p. 9. 
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desire it can nullify many of the benefits by simple manipiilation 
of its la^v. Such subtle impairments of the most favoured nation 
provisions have occurred before.* In view of the importance of 
adopting a definite and uniform policy, the Contracting Parties 
appointed a Working Party to consider the question of origin of 
goods and to submit a repcnrt.’® 

Another term tvhich requires explanation is ‘like products’ 
in paragraph i. The Preparatory Committee did not think it 
necessary to define this phrase and recommended that such a 
definition be studied by the International Trade Organisation.^* 
It ^vas further suggested that the method of tariff classification 
could be used for determining whether products ^vere ‘like 
products’ or not.** 

Here, as with ‘ origin of goods,* there is a considerable amount 
of misunderstanding due to a lack of definition. The oppor¬ 
tunity to define ‘like products’ did henvever arise in the case 
of the Australian subsidy on ammonium sulphate, but the 
"Working Party which considered the question did not give a 
finding on the issue. It merely stated that ‘as regards the 
applicability of Article I to the Australian measures the Working 
Party noted that the General Agreement made a distinction 
between “like products” and “directly competitive or sub¬ 
stitutable products.” ’ This distinction is clearly brought out in 
Article III (q), when read in conjunction with the interpretative 
note to that paragraph. The most favoured nation treatment 
clause, however, is limited to like products.** A similar oppor- 


® e.g., the case of the circumvention of the most favoured nation clause by 
the use of the subtle wording * large dappled mountain cattle or brown 
cattle reared at a spot at least Boo metres above sea level.' See Bidwell, 
The Invisible Tariff, 1939, p. 40. 

'0 For the tentative report of the worting party, see W8/3. After con¬ 
sidering various proposals, the Working Party recommended the adop¬ 
tion of the following solution: The nationality of goods produced exclu¬ 
sively from materials and labour of a single country shall be that of the 
country where the goods are harvested, extracted from the soil manu¬ 
factured or otherwise brought into being. The nationality of goods 
s produced from materials and labour of two or more countries shall be 
''.^that of the country in which such goods have last undergone a sub¬ 
stantial transformation. A substantial transformation shall inter alia be 
considered to have occurred when the processing results in a new 
individuality being conferred on the goods. At the Tenth Session no 
decision was taken on this recommendation, but it was agreed that further 
study of the subject should lake place at the Eleventh Session. 

“ EPCT/Cii/PV>> 2, pp. 5-8. 

E/Conf.2/G3/SRoXp. 4- ,, , „ 

13 GATT/CP4/39, part^graph 8, p. 3. See also Basie Instruments, Vol. 11, 
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tunity of defining ‘like products’ was not taken by the Panel on 
Complaints when it considered the case of the treatment by- 
Germany of imports of sardines.*'* 

Preferences. Article I (2), by \vay of exception, excludes 
from the pun-iew of paragraph i tlic preferences c.xisting between 
territories listed in Annexes A (subject to conditions set forth 
tliercin), B, C and D, preferences in force exclusively bct\vccn the 
United States and Cuba, and preferences between neighbouring 
countries listed in Annexes E and F. 

Tlie exceptions made in tlie case of preferences enumerated 
represent a regulaiisation of a factual situation with die prov-iso 
that the contraedng parties should aim at its elimination. It may, 
on the other hand, be argued that it is rather in the nature of an 
acceptance of the standard of preferenrial treatment in a multi¬ 
partite instrument implying at the same time tliat it is a deroga¬ 
tion from the most favoured nation standard. 

An exception is also made in favour of the preferences 
between the countries formerly a part of the Ottoman Empire, 
provided that such preferences arc approved under sub-paragraph 
5 (a) of Article XXV, which should be applied in the light of 
Article XXIX. Tlie ^\•ords ‘in the light of paragraph 1 of 
Article XXIX ’ ^vcrc inserted to accommodate the special position 
of certain countries of the Near East. A Working Party .stated 
in its report that ‘die Contracting Parties in taking action pur¬ 
suant to Article XXV with respect to preferences among countries 
formerly a part of the Ottoman Empire, would be required to 
make a decision in accordance svith the principles and require¬ 
ments of Article 15 of the Havana Charter.’ Article 15 provides 
that special circumstances, including the need for economic 
development or reconstruction, may justify new preferential 
agreements bct-wcen t^vo or more countries, in the interest of the 
programmes of economic development or reconstruction of one or 
more of them. 

Tlie margin of preference permitted by Article I (2), but 
not specifically set forth as a maximum of margins of preference 
in the appropriate schedule, should not exceed in respect of the 
duties of the items mentioned in the schedule, the difference 
between the most favoured nation rates and preferential rales. 

/IflJic Jnstrumenti, First Supp., p.iragr.iph iff, p. 57. 

V G.\TT/CPa/22/Rcv.i,p. 6. 

, o . 
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With regard to charges or\ products not described in the appro¬ 
priate schedule, they should not exceed the difference between 
the most favoured nation rates and preferential rates existing on 
April 10, 1947. The definition of margins of preference is con¬ 
tained in the Interpretative Notes to Article I.** 

Some of the legal problems connected with preferences are 
dealt with under the section on the mechanism of tariff negotia¬ 
tions. There are certain other points which merit attention. 
For instance, on a question rais^ by Cuba, the Contracting 
Parties decided that a margin of preference on an item included 
in either or both parts of a schedule was not bound against 
decrease by the Agreement.’^ By the same decision it is also 
established that the reduction of the rate of duty on a product 
provided for in a schedule to the Agreement below the rate set 
forth therein, does not require unanimous consent of the Con¬ 
tracting Parties in accordance with the provisions of Article XXX. 
This is surprising, for Article XXX requires unanimous consent 
of the Contracting Parties in the case of an amendment to Part I, 
and the schedules are part of Part I of the Agreement. The 
philosophy behind this provision is, of course, that any change 
in the schedule may, in view of the special nature of the schedule 
with its bilateral-multilateral aspect and the consequent direct 
and indirect benefits accruing therefrom, upset the balance of 
benefits unless the interests of all are consulted and their con¬ 
sent given. The reduction of rates involves a change in the 
schedule, and necessitates a formal amendment by unanimoia 
consent. However, since a reduction of rates benefits all, it can¬ 
not be said to infringe in spirit the objective of unanimity; and 
if the unanimity rule is adhered to rigidly it may, instead of 
facilitating reduction, delay it. 

When the United Kingdom requested a waiver of obliga¬ 
tions under Article I t.4'; a fur&er queSdon arose as to 

whether a country should be entitled to increase the margin of 
preference on items not bound by its schedule. It was sug¬ 
gested by the Turkish delegate that the margin of preference could 

‘ The term “ margin of prefereocc * means the absolute difference between 
the most favouied nation lale of duty and the preferential rate of duty 
for the like product and not the proportionate relation between those 
rates.’ See Basic Instruments, VoL I, p. 68. 

GATT/GP/sa, p. aa, Cf. also, £anc Instruments, Vol. II, p. ii. 

See ante, pp. 92, 93. 
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not be increased, irrespective of whether the most favoured nation 
rate had been bound. 

Tlie increase of a margin of preference was incidental to the 
increase of the most favoured nation rate. Consequently, it is 
obvious that an increase of the rate on an unbound item comes 
under the ambit of Article I (4) (b), which forbids such an incrca.se 
in the maipn of preference. However, on taking into considera¬ 
tion the special circumstances of the case, such as tlie difficulties 
of the United Kingdom in modifHng her law, and the assurance 
given by her, a waiver was granted to her. To avoid substantial 
diversion of trade, which may result from the operation of tlie 
waiv'er,’® a special procedure was laid down for consultation and 
arbitration. A fear was expressed that the \vaiver would con¬ 
stitute an important modification of Article I. To remove this 
doubt tile decision specifically stated that it was not tiic intention 
of the parties ‘to impede the attainment of the objectives of 
Article I of the General Agreement.’ It also stated that in no 
circumstances ivas the present decision ‘ to be construed as impair¬ 
ing the principles of that Article.’ ^ 

Tlie passage quoted, apart from its reassertion of tlie prin¬ 
ciples of Article I, is intended to imply tiiat tlie dedsion docs 
not create a precedent. In spite of this it remains doubtful to 
what c.xtent the Contracting Parties could refuse a similar request 
in tlie future. In tiiis connection it has to be noted that on the 
same day another decision was taken by tlie Contracting Parties, 
waiving the obligations of .Australia under Article I (4) (b), ivith 
a view to allowing her government to grant, or to continue to 
grant, duty free treatment to primary products from Papua, 
New Guinea.*^ Tlicsc items, as in tlie United Kingdom case, 
were, not bound in tlie schedule. There were tis-o aspects of this 
Australian case wliich distinguished it from tiiat of the United 
Kingdom. Tlie government of Australia was the Trustee of the 
Trust Tcrritoiy of New Guinea and, secondly, the economic 
deielopmcnt of the Tnist Tcrritoiy was vciy' backivard. Tlie 
consideration of tiic ■welfare of Trust Territories by the Con¬ 
tracting Parties is also reflected in the waiver given to the United 
States permitting her to establish preferential treatment for 
imports from the Pacific Islands ** (Trust Territory'). 

V' Decision of October 24, 1053. D>u{c InslruTr.rr.ts, Second Snpp., 

pp. 20-e. 

ibid., p. 21. ibid-rp. i8. -- jird.. Vo!. II, p. o. 
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The question of the waiver pven to the Schuman Plan has 
already been discussed in connection with the relations of GATT 
tvith other international organisations. The only point to be 
added is that the formation of the Community shows the revival 
of the tendency for regional arrangements. It is a significant 
coincidence that the members of the Community were also the 
participants in the Prague Conference of the International 
Agrarian Bureau in 1930. 

The Most Favoured Nation Clause under Article II 
The most favoured nation provision contained in Article II is in 
addition to and independent of the general most favoured nation 
obligation in Article I.** By paragraph i (a), each contracting 
party is required to accord to the commerce of the other con¬ 
tracting parties treatment no less favourable than that provided 
in the appropriate schedules. Paragraph 7 makes the schedules 
an integral part of the Agreement. The Contracting Parties are 
forbidden to impose duties and charges in excess of those men¬ 
tioned in Part I of the schedules, and thus the most favoured 
nation rates are bound against increase. The preferential rates 
in Part II of the schedules are also bound against increase. The 
contracting parties are permitted to impose on the importation of 
any products a charge equivalent to an internal tax imposed on 
domestic products (imposed in accordance with Article III (2)), 
anti-dumping or countervailing duty (consistent with Article VI) 
and fees or charges commensurate with the rale of services ren¬ 
dered. 

In addition the contracting parties must not impair the value 
of the concessions by manipulating currencies (paragraph 3). 
When the par value of currency is reduced by more than 20 per 
cent, consistent with the Articles of Agreement of the Inter¬ 
national Monetary Fund, specific duties and charges may be 
adjusted to take account of the reductions (paragraph 6 (a)). 
Similar provisions apply to contracting parties who are not 
l^nembers of the Fund, but are governed by the special exchange 
gN -cements (paragraph 6 (a)). Such adjustments should be made 
after approval by the Contracting Parties acting under 

piffi Session of the Preparatory Committee of the UM. 
Report on Trade and Employment, 1946, p. 49. 

^onfen 
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Tlie Contracting Parties took a decision under paragraph 6(a) 
in connection with adjustments relating to certain duties and 
charges mentioned in the Benelux schedule.*^ The report of the 
'Working Party appointed to consider the question of the adjust¬ 
ments in the Greek Schedule contains a recommendation to 
follow the procedure laid down in Article II (6) (a).'° 

If a contracting party considers that a product is not rccci%Tng 
the treatment contemplated, it may bring the matter before the 
contracting party concerned. Both parties, in consultation %villi 
other interested contracting parties, must then enter into negotia¬ 
tions ^vith a view to making adequate compensatory adjustments. 
Article II docs not provide for complaint to tlic Contracting 
Parties in the event of failure of such negotiations, but in prac¬ 
tice the matter is brought to their notice. The United Kingdom, 
in 1952, brought a complaint against Greece for a violation 
of Article II (i). The Contracting Parties found that an infringe¬ 
ment of Article II had taken place. The Greek Government 
undertook to remove the cause of complaint. The Contracting 
Parties asked the Greek Government to take ncccssaiy' measures 
witliout delay and report back to them.'® 

One important point in the procedure of effecting an adjust¬ 
ment in the schedule in the above ease is that the unanimous 
consent of the Contracting Parties was not required. Tliis has 
already been discussed in connection with the question of amend¬ 
ments to the schedules. 

Hie difference between the most fa\ourcd nation provisions 
in Articles I and II is that the general pro\Tsion covers all benefits 
^vhicli have been granted or which may be granted in the future, 
^\'hereas by Article II the operation is confined to the conce.ssions 
specified in die schedules. Without the general most favoured 
nation provision a contraedng party would have been entitled 
only to benefits .specified in the schedules. If one of the con¬ 
tracting parties makes a concession to cither a non-contracting 
or a contracting party in respect of an item or matter outside the 
scope of the schedules, other contracting parties ivould not have 


Bciiic ImtruTr.rnls, Vol. II, pp. 12 and 13. 

G/62, p. 2. Tlie procedure proiddcd in pamcrr.pli G (.-i) w.'ij Iritcr 
follorvxd .atjd a decision ws t.akcn hy the Go-ntnictin^ Parties for 
cfTcctin.!: the .adjustments in llic Greek Schedule. Sec Basic Instrument!, 
Second Supp., p. 24. 
thief.. First Supp., p, 23. 
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been entitled to claim the extcnaon of the concession to them¬ 
selves. The result might well have been that each contracting 
party \vould have tried to reserve as many concessions as possible 
outside the schedules in order to retain a bargaining position 
for bilateral negotiations outside GATT. This \vould have 
impeded the main objectives of the Agreement, namely, the 
reduction of tariffs and other trade barriers. 

Most Favoured Nation Principle in other Articles 
There are certain other Articles which embody the most favoured 
nation principle in a subsidiary way.*^ Article III (4), for 
instance, provides equality of treatment for all the Contracting 
Parties in the matter of ‘all laws, regulations and requirements 
affecting their internal sale, offering for sale, purchase, trans¬ 
portation, distribution or use.’ Similarly, Article V (5) and (6) 
provides equal freedom of transit to the goods of all the Con¬ 
tracting Parties. Analogous provisions are contained in Article 
IX (i), for marking requirements, and in Article XIII in respect 
of quantitative restrictions. It is satisfying to note that no com¬ 
plaint of an infringement of these provisions has yet been brought 
before the Contracting Parties. 

Most Favoured Nation Principle in Relation to 
Third Parties 

In connection tvith the formulation of the rules governing rela¬ 
tions with third parties, three main trends of thought ^\’e^e 
discernible. 

(1) The Czechoslovakian view was that if a member was 
obliged to ^vithhold tariff concessions from non-members, it 
•would have to denounce many cwnmcrcial treaties it had w’ith 
them. This might lead to a customs war more injurious to the 
member than to the non-member. Moreover, such an act might 
amount to an economic sanction against non-membeis. Article 
84 of the United Nations Charter might be invoked since 
economic conflicts might easily extend to other fields. 

(2) The United States, on Ae other hand, wanted discrimina¬ 
tion against the non-membeis for three reasons: (a) the necessity 
of ensuring that members would cany out and be able to carry 

2^ G. Schwarzenberger, The Province and Standard of International 
Economic Law, 2 I.L.Q. (1948), p- 4i3- 
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out the obligations assumed under the Charter; (Jj) the existence 
of discrimination by non-members in favour of one member to 
the detriment of other members; (c) the danger of putting a 
premium on staying out by granting all the advantages of mem¬ 
bers rvithout any obligations. 

(3) Britain opposed the Czechoslovakian view on the grounds 
that it rvould cause a member with substantial trade with a non¬ 
member to witlidraw from almost all the obligations of the 
Havana Charter, leaving no inducement to join. It was fell, 
nevertheless, that the United States’ attitude \vould .submit such 
relations ^vith non-members to strict scrutiny, judged by a formal 
and tlieoretical consistency of the obligations of members, instead 
of considering them in the light of tlieir actual effect on tlic interest 
of the members concerned. 

Britain tliereforc suggested a middle course. Members would 
have tire contractual right to most favoured nation treatment 
while non-members would have to depend on their bilateral 
treaties. The test of any relationship between a member and a 
non-member should be whether it causes injury to members. 
Members would not then be reduced to a choice of eitiicr staying 
out or having strained relations with non-members. Tlris view 
was adopted, as can be noted from the Havana Charter pro¬ 
visions as contained in Article 98. 

By the undertaking in Article XXIX of GATT, the Con¬ 
tracting Parties arc bound by the general principles of Article 98 
in tlic Havana Charter and tliis is reflected in tlic GATT prac¬ 
tice. 

Articles I and II of the Treaty' between tlic U.S.S.R. and 
Czechoslovakia of 1947 each provide for the grant of mutual 
most favoured nation treatment.*® Similarly, by Article 3 of 
the Agreement between the United Kingdom and Paraguay of 
1950, most favoured nation treatment was guaranteed.^’ Both 
tlicse treaties \vcre concluded by a contracting party with a non- 
contracting party, and both treaties were signed after the sig¬ 
nature of GATT. These treaties are, by tlic very' nature of the 
most favoured nation clause, capable of infringing the rulc.s con¬ 
tained in Article 98. Up to date, however, no complaint has 

-* Trade and N.avij'.ation Treaty between the U.S.S.R. and Czcchoslov.ilia, 
Moscow, December ii, 1947. 

.Atrrcenient on Trade and P,a>Tnent« between the United Kingdom and 
Par.ngiiay, London, 1950. 
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been brought before the Contracting Parties, alleging such 
infringement. It can therefore be inferred either that there has 
been no such infringement, or that if there was such an infringe¬ 
ment it was merely formal and no injury has resulted to the trade 
of a contracting party. 

It seems that the contracting parties do not extend the 
application of most favoured nation commitments in bilateral 
treaties to advantages accorded under multilateral conventions. 
Article 24 of the Treaty between China*” and the United States, 
and Article XXVI of ^e Treaty between the United States and 
Italy*®^ are illustrations to the point. The former treaty was 
signed before Italy became a contracting party. The significance 
of this lies in the fact that it precludes a non-contracting party 
from claiming the benefits of the concessions under GATT by 
virtue of the most favoured nation clause in the treaty. 

Paragraph (c) of section 11 of the Tariff Negotiations pro¬ 
cedure adopted for the Torquay Conference provides that prior 
international obligations shall not be invoked to frustrate the 
negotiations." This docs not require termination or modification 
of such prior commitments if they conflict with the agreements 
reached as a result of the negotiations, except with the consent of 
the parties to the previous agreement. The main points which 
emerge from this provision arc: That the General Agreement 
does not assert its legal superiority over previous bilateral treaues; 
that it nevertheless implies that to keep in conformity with the 
obligations under GATT it is advisable to make the necessary 
modifications of, or to terminate, conflicting bilateral obligations 
by the consent of the parties concerned. 

The Contracting Parties have declared their incompetence 


, 3Cp rJ. G)l^vn.^. mA ttR. Uo-V.iid. 

in Article XXVI 3 (c) itates that the most favoured nation commitment 
■ in the treaty should not apply to advantages accorded to third parties 
^'iirsuant to a multilateral economic agreement of general applicability 
costing a trade area of substantial size and having as its objective the 
liberMlsation and promotion of international trade or other economic 
interci^r*® open to adoption by all the United Nations. 

31 Article 3 of Treaty of Friendship between Italy and the 

United State^».oontains identical provisions. These provisions follow more 
or less the of Artide I of the multilateral Agreement (1935) 

sponsored by of Nations. Ihe Parties to the Agreement were 

the United Stated Belgium, Greece, Columbia, Panama, Nicaragua and 
Guatemala. \ 

See ante, pp. 107-9. ^ 
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to determine the rights and obligations beuveen go\cmmcnts 
arising under a bilateral agreement. If, ho^vever, such a bilateral 
agreement may conflict -with tlic provisions of the General Agree¬ 
ment the Contracting Parties are competent to examine the 
question."'^ Tliis is only an assertion of the right and duty 
inherent in every treaty, i.e., that the obligations under it should 
not be violated by the signatories. It follows that if a third 
part)' can claim benefit by virtue of a most favoured nation clause 
in a bilateral treaty, and if such claim does not conflict witli 
GATT obligations, tlie Contracting Parties have no jurisdiction 
to examine the merits of the claim. Again, where there is a con¬ 
flict, the Contracting Parties carmot ask the tliird party to comply 
with principles and obhgations of the General Agreement, for the 
principle remains tlrat no duty can be imposed on a tliird State 
by a treaty to ivhich it is not a party. 

The Contracting Parties have therefore three altcmatiics. 
Tliey can request the contracting party which is a signatory 
to the bilateral treaty to take necessary' legal steps to bring the 
obligations under the bilateral treaty into conformity with GATT 
obligations; or they can give a waiier under Article XXV; or 
finally, if a contracting party docs not comply with a request 
and a waiver is refused, dicy can decide under Article XXIII to 
suspend the concessions and obligations of other contracting 
parties. 

So far, only the second alternative has been resorted to. The 
waiver granted to Italy for the continued application of .special 
customs treatment to Libya is an example of this."'* A number of 
ivaivcrs have also been granted to otlier contracting parties, but 
all the parties concerned ivcrc members,^" except where a ivaii-cr 
was granted to the United States in the case of the Pacific Llands, 
and to Australia in the case of Papua—Neiv Guinea. Both the 
territories concerned were Tnist Territories. Tlic wai\-cr granted 
to France in the enforcement of the Customs Agreement is 
another instance of tlic second altcmativc. Italy w.ts not then a 
contracting party and for tliat rca.'^n the decision had to be taken 
under Article I.*' 


-13 Bade Ir.strumfnts, Vol. II, p. u. See fc-otnotc to the decision. 

3 * ibid., p. to. 

■*1 e.c.. The Schuman Plan. 

*<■* Tliis .aspect is disctisscd in more detail in Chap, to, posl, pp. 242 el Jeq. 
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Article I (1) states ‘with respect to custom duties . . . any 
advantages favour . . . granted by any contracting party to any 
product originating in or destined for any other country shall be 
accorded immediately and unconditionally ... to all other 
contracting parties.’ ‘Any other country’ may mean (a) any 
other contracting party; or (b) any non-contracting party; or 
(c) both a contracting and a non-ctmtracting party. 

The third report on the operation of GATT which was 
adopted by the Contracting Parties states that (Article I) ‘ pro¬ 
vides that , . . duties . , . advantages . . . granted to any 
country must be unconditionally accorded to all other contracting 
parties.’ ^ In this report it is clear from the phrase ‘ any country ’ 
that ‘ any other country ’ means and includes both contracting 
and non-contracting parties. This is supported by the two 
instances quoted above, namely, the waiver given to Italy in the 
matter of the concession to Libya, and the waiver given to the 
participants in the Schuman Plan. In the first case, the con¬ 
cessions were granted to a non-contracting party and in the latter, 
all the countries involved were contracting parties. 

The above conclusion suggests a significant point. TTie most 
favoured nation clause in a treaty begins to operate when one of 
the parties to the treaty grants a favour to a third party. In the 
absence of such a grant the most favoured nation clause is 
inoperative- The obvious result will be, as the number of contract¬ 
ing parties increases, that the operative scope of the most favoured 
nation clause will become correspondingly less extensive. Nor¬ 
mally in a multilateral treaty covering the vast majority of the 
trading nations of the world, the operation of the most favoured 
nation clause will be almost brought to a standstill. The GATT 
practice of including even contracting parties under the ambit 
of * crthti cwmtfyhoswver, hrake 

tion of the most favoured nation clause. A concession relating to 
the matters specified in Article I, when granted by a contracting 
party to any country, can be claimed by all contracting parties. 
In this respect, the GATT practice is a deviation from the con¬ 
ventional theory and practice of the most favoured nation clause. 


3^ GATT in Action, Third Report on the operation of GATT, 1952, P- 28. 
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Whether the most Savoured nation elausc is unilateral or bi¬ 
lateral 

The countries %vhich participated in tlic tariff negotiations con¬ 
cluded bilateral tariff reductions. Tlie sum total of the con¬ 
cessions a country was prepared to make at the conclusion of 
tlie pairs of negotiations, ^vas embodied in its schedule. These 
schedules arc generalised by two most favoured nation provisioas, 
namely, the general most favoured nation clause in Article I, and 
the most favoured nation clause contained in .Article II (i). By 
this the bilateral concessions arc raised to multilateral level. This 
technique is bilateral-multilateralism. Therefore the most favoured 
nation principle in GATT is different from the conventional 
unilateral or bilateral most favoured nation principle. The legal 
aspects and implications of bilateral multilatcrali.sm have already 
been discussed.^'’ 

Whether conditional or unconditional 

Witli respect to tlie matters specified in Article I (i), any 
advantage, favour, etc., granted by any contracting party to any 
country ‘shall be accorded immediately and uneonditionally to 
the like products originating in or destined for tlie territories of 
all other contracting parties.’ It is clear, tlicrcforc, diat tlic most 
favoured nation clause in GATT is an unconditional one. But 
there are certain special points which merit discassion. 

The general most favoured nation clause in Article I governs 
botli the concessions embodied in the schedule and those con¬ 
cessions •which arc granted outside the schedule. By virtue of 
the most favoured nation claasc in Article II (i) the contracting 
parties claim die concessions in the .schedule independently of the 
general most favoured nation clause in Article I (i). 

The operation of the most fa\’Ourcd nadon clause with regard 
to the schedules is governed by the following factors: 

(1) No country' Is bound to give a concession to another unless 
adequate concessions arc given in return (rule 3 (b) of die Tariff 
Negotiations Procedure). 

(2) Successful conclusion of tariff negotiations is a condition 
precedent to accc.ssion and 

•’? Tlic jchcnic of dcalint; vsnth this subject in this section and the following 
sections is based on the pattern of discussion contained in Dr. G. 
Schwarzcnbcrccr’.s article on T/:c Moss FaiOisrcd Notion Stor.dard tr. 
British Side Prcciice, 52 B.Y.I.L. {1045}, pp. 90-122. 

See anSr,pp. 119 - 25 . 
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(3) Article XXXV states that ‘the Agreement or alterna¬ 
tively Article II of this Agreement shall not apply as between 
any contracting party and any other contracting party ’ if these 
two have not entered into tariff negotiations, and either of the 
contracting parties does not consent to such application. 

From the above it is dear that the grant of sufficient con¬ 
cessions is a condition-precedent for accession and the sub¬ 
sequent enjoyment of other conces^ons by the operation of the 
most favoured nation clause. Even vvhen a country becomes 
entitled to such benefits with regard to any other particular 
country, the operation of the most favoured nation clause is 
limited by Artide XXXV. In the case of a bilateral treaty con¬ 
taining a most favoured nation clause the usual procedure is that 
countries A and B undertake that if either of them grants certain 
concessions to a third country (say C), or third countries (say 
D, E and F), those concessions will be extended unconditionally 
to the other. This constitutes primarily a promise of most 
favoured nation treatment and when either A or B grants a 
concession to C, the most favoured nation clause begins to operate. 
If B receives a concession from A, it need not in this case give 
any concession to A until it grants a concession to G, D or E. 
In theory, what happens in GATT if A and B are contracting 
parties is that in the hypothetical case A need not extend the con¬ 
cessions granted to C until B gives adequate concessions to A. 

In practice, what is called the chief supplier'*® principle is 
applied. Among the Contracting Parties it is possible that tu'o 
countries, say D and E, may not be chief suppliers of any com¬ 
modity at all, and there will be no negotiations between them and 
no grant of concessions will take place between them. Neverthe¬ 
less, they will be giving concessions to others for some com¬ 
modities, the benefits of whach I> or E, as the case may be, 'wUl 
enjoy indirectly, although in the strict sense there have been no 
negotiations or grant of concessions between them. Article 
XXXV in theory can therefore be invoked, but this practice is 
not often resorted to. 

Article XXXV was introduced at a time when the unanimity 
rule for accession in Article XXXII was altered to one requiring 
two-thirds majority. It was felt that if some safeguard was not 
provided, two-tiiii^ of the contracting parties would oblige a 
See ante, pp. 110, 111. 
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contracting party to enter into a trade agreement \s’ith anotiier 
countrj' \v'ithout its consent. Morco\cr, an acceding countrv' 
should feel that if it does not conduct negotiations with a fair 
number of contracting parties and acceding go\'emmcnts, and 
give sufficient concessions, it will ha\c only limited cnjo}Tncnt 
of the benefits arising from the most fa\-ourcd nation clause. 
Article XXXV is conducive to tlie creation of such am outlook 
on the part of an acceding government. 

Legal Sources and Parties 

TIic most favoured nation pro\Tsions in GATT form part of an 
international convention ivhich is strictly contractual in nature. 
Though subject to the security provisions and the general frame¬ 
work of the United Nations Charter, G.ATT does not derive its 
legal e.xistencc from that Charter. Neither, as has been seen, 
is it a subsidiary or^an affiliated to die United Nations.'*^ 

The parties to the .Agreement are termed contracting parties. 
Article XXXII defines this term: ‘ The contracting parties to this 
Agreement should be understood to mean those governments 
which arc applying the provisions of this Agreement under 
Article XXVI or XXXIII or pursuant to tlic Protocol of Pro- 
STsional Application.’ 

Article XX\*I states, inter alia, that each go^•emmcnt accept¬ 
ing the Agreement does so in respect of its metropolitan territory' 
and of the other territories for which it has international respon¬ 
sibility. Tire interpretative note to this .-Vrticle states that terri¬ 
tories for which the contracting parties have international respon¬ 
sibility do not include areas under military’ ocaipation.''' Tlic 
international responsibility of a country*, for the purpose of the 
Agreement, also excludes such customs territories as it notifies to 

Tlic indirect sponrorship of GATT by the United X.itfons through the 
ICITO has been ditcussed in the Intn^uction, see cr.te, pp. ty ft srq. 
Basic Instruments, Vol. I, p. 74. Tiic Finn] Note to the Interpretative 
Notes (see Basic Instruments, Vol. I, p. 74) st.itcs that the applicability 
of the Agreement to the trade of the contr.acting parties with .area* under 
military occupation is reserved for further study ;it .an c.arly date. But 
no such study was undertaken. 'Tlic territories then under military 
occupation {Western Germ.*iny and Jap.an), in spite of restrictions nr; 
their political sovereignty, possessed a large measure of autonomy wth 
regartf to their commercial activities. Tire occ',rp\"ing p-owers did not in 
fact exercise much control in this field. Hence th.c cxclusron of the 
territories under military occupation from the intcrnatio.o.-d respansihihty 
of the contracting panics under G.ATT -wp.s merely the recognition of an 
existing situr.tion. 
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the Sccrctarj’-General of the United Nations at the times of m 
o^^■^ acceptance of the Agreement. A customs temtorv- is 
defined in Article XXI\^ (2) as any tenitorj- in vHch separate 
taiiEs or other regulations of commerce are maintained for a 
substantial part of the trade of such teniton’ tdth other tem- 
tories. 

Though not specified in the .^reement as an exception, in 
actual practice it is found that die Contracting Parties, for the 
purpose of the Agreement, cxdude trust territories from the 
international responsibility of a conlracting party’. In the case 
of the trust territorj’ of the Pacific Iriands, the United States A^’as 
granted a tvair’er of its obUgations under Artide I, to enable it 
to accord certain duty'-free treatment to the products of these 
Islands.** This treatment of the trust lenitories is tfifferent from 
that accorded to the territories under League Mandate. An 
obrious example is provided by Palestine. The United Kingdom 
negotiated tanUT reductions on behalf of Palestine, and the con- 
cesaons relating to Palestine were contained in the United King¬ 
dom schedules. For the purpose of the Agre en imt, the United 
Kingdom continued to have international responability’ irith 
regard to Palestine, but this position xs’as terminated in anticipa¬ 
tion of the sponsorship of Israd as a contracting party’. 

Any customs teniton.’, for which a contracting part)* has 
accepted responsibility’, when it * acquires full autonomy in the 
conduct of its external commcrdal relations’ is entitled to become 
a contracting party-.** Such admisson is to be cfTccted upon 
spottsorslup through a dedaratiem by the responsble contracting 
party’. Israel and Indonesia became con tra cting parties through 
such ^nsorship. 

It is sigiuficant to note that absolute political so%erdgnty’ is 
not necessary’ for an entity- to become a contracting party-. ANTiat 
is required is the autonomy to conduct its external comroerdal 
relatiorrs. The admi^on of a customs union as a contracting 
party' illustrates this prindplc. The General Agreement, bring 
essentially a commerdal agreement containing the most far-oured 

Th«e iilands yarn iJie Caroline and ytariaaa Islands (virh tie 

exception of Guatny They ■were fonaeiiy held fey Japan tsider a L e s v ae 
of Nauons Mandate. By aprreinajt Mitb the Secanty Coan^ (gppnyed 
on April 2, 1947) the Unitrf States became the A dmir J f terisg Atnhonty. 

-For the decision of wahtr, sec Basic iKstrvner.ts, VoL 11 , pp. o-iJ. 
Article XX\'I, 4 (c). 
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nation clause, has followed the traditional policy widely prac¬ 
tised by trading nations. ‘Any organism’ possessing ‘material 
economic independence botli internally and externally’■*’ has 
been considered capable of becoming a part)' to a treaty contain¬ 
ing the most favoured nation clause. 

The Scope of the ]Most Favoured Nation Standard 

GATT, being an agreement on tariffs and trade, docs not deal 
with the rights, benefits and privileges of individuals. The enjoy¬ 
ment of these by the nationals of each contracting party, depends 
on the general principles of international la\v governing tlic rights 
of individuals under a treaty, and the municipal law governing 
the country concerned. 

Territorially, the most favoured nation treatment in GATT 
extends to tlie metropolitan territories of the Contracting Parties, 
and the territories over ^vhich they have international respon¬ 
sibility and control."*® 

Limitations to tliis territorial application arc contained in 
Article I (2) (a), (b), (c) and (d), and (3), whereby the preferential 
treatment existing in the territories mentioned Ls excluded. Tlic 
provisions of GATT must not be construed to prevent advantages 
accorded by any contracting party to adjacent countries in order 
to facilitate frontier traffic (Article XXIV (3) (a)). The advan¬ 
tages accorded to trade ^\'ith the Free Tenitor)' of Trieste arc 
also exempted from tlie operation of the most favoured nation 
clause (Article XXIV (3) (b)). One may also add that, by the 
wai\'cr given to tlic Schuman Plan countries, a neiv preferential 
area, as far as coal and steel arc conccmcd, is created. 

The most favoured nation treatment is to be accorded ivith 
regard to ‘concession granted.’ The phrase used in Article I 
is only ‘granted,’ not ‘already granted’ or ‘may be granted.’ 
From this alone it is not clear whether the contracting parties 
meant concessions of the past and future, or only of the future. 
Article I, paragraphs (2) (a), (b). (c) and (d) and (3) refers to 
existing prcfcirnccs and states that the most favoured nation 
provisions contained in paragraph i of Article I shall not require 
the elimination of such jircfcrcncos. It can therefore, be con¬ 
strued that all concessions in the past which arc not covered by 

R. C. Sn\-dcr, Thf Most Favoured station Clause, Jo.jg, p. 13. 

See ante, pp. 34, 35. 
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these preferences are to be extended to all contracting parties in 
pursuance of the most favoured nation obligations. 'Hie basic 
philosophy of the most favoured nation standard is equality of 
treatment and avoidance of discrimination. If the past con¬ 
cessions are not generalised to all contracting parties, that tvould 
dearly be a derogation from the standard. 

In the case of the India-Pakistan dispute on excise duties 
and rebates, the conecssiorts had actually been granted to other 
countries prior to the partition, and before India or Pakistan 
became contracting parties. After partition, India continued to 
extend the concessions to all other contracting parties except 
Pakistan. The latter complained that this was a violation of 
India’s most favoured nation obligations under GATT. On the 
recommendation of the Contracting Parties, the two countries 
concerned in the dispute came to a settlement. An agreement 
was reached whereby India agreed to grant these rebates to 
Pakistan.^ ^ 

The concessions embodied in the schedules, and all future 
concessions which may be granted, are to be accorded to each 
of the contracting parties ‘immediately and unconditionally.* 
This is clear from the discussion in the preceding sections. 

The reductions negotiated at Geneva in 1947 had an assured 
life of only three years. At the Fourth Session of the Contracting 
Parties (Geneva, February to April, 1950), it was decided that all 
negotiations ^vhich countries may feel obliged to undertake should 
be held at the end of the initial three-year period, and the result¬ 
ing schedules should be extended for three years.*® The continued 
operation of the Agreement and schedules has been assured by 
such periodic extensions.*® 

The legal technique used for the extension of this period is 
the adoption of declarations by the Contracting Parties that they 
will not invoke, prior to termination of the nctv period, the pro- 
\Tsions of Article XXVIII (i)of the Agreement, ormodify or cease 
to apply the concessions in the schedules. Since this declaration 
involves a modification of Article XXVIII it has to be approved 


Attack on Trade Barners, A Progress Report on the Operation oj 
GATT, 1949. p. 20. .... 

♦8 Liberating World Trade, Second Report on the Operation of the Agree¬ 
ment, GATT, 1950. P- -ri. c , 

ffajtc Instrumentt, Second Supp., Geneva, 1954, p, 22. The first 
extension of the life of GATT was effected up to January i, I954» 
the declaration of April at, 1951. See Basie InslrumentSj Vol. II, p. 30. 
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by two-thirds of the Contracting Parties. Tiic Working Party 
set up at Torquay to dra^v up the necessary documents to put 
into force tlie results of the negotiations, also considered whether 
this amendment should be cfrcctcd by a separate protocol. The 
conclusion was tliat it might widi ad\-antagc I>c incorporated in 
the Torquay Protocol so that Contracting Parties by tlie signa¬ 
ture of the latter would at the same time accept the amendment 
of Article XXVIII.'® This recommendation was accepted and 
tlie extension of time is contained in paragraph 3 (d) of tlie 
Torquay Protocol. 

Circumvention of the Most Favoured Nation Clause 

TTie spirit of tlie most favoured nation treatment stipulated 
in a treaty has often been violated. Such circum\’cntions are 
carried out by resorting to ^vhat arc called ‘invisible tariffs.’ Tire 
refinement of tariff classification.s, quantitative restrictions, and 
administrative discrimination, arc a few examples of these invisible 
tariffs. The case of the German classification of ‘ dappled moun¬ 
tain cattle’ has been previously referred to.®’ The practice of 
using the tvords ‘ like product ’ in most fa\'ourcd nation clau-ses, 
affords a great opportunity for evasion of the clause.®* Even 
sanitary provisions arc somedmes utilised for tlik end.’® 

GATT contains certain provisions ^vluch arc intended to 
prevent the circumvention of tlie most favoured nadon clause. 
Article V (4) requires diat all charges and reguLadons imposed by 
contracting parties on goods in transit must be reasonable. The 
procedure and principle of customs valuation arc .set out in 
Article VI. Customs \'aluadon can always be u.scd in a very 
discriminadng avay, and the GATT provisions go a long ^vay to 
prevent such circumvention. According to Article VIII (2) it 
is obligatoiy on tlie contracting parties to rc\fcw the operation 
of their laws and rcguladons at the request of any other con¬ 
tracting party. In order to prevent the misuse of marks of origin, 
Article IX (5) binds die Contracting Parties to co-operate ^^'ith 
each other. By the provisions of Article XII the Contracting 

=5 GATT/CP5/4G, incorpor.'Uing GATT/TN2/428.39. Also Basic Instru¬ 
ments, Vol. li, p. 161. 

See Memorandum an Discriminatory Tarip Classifications, I-N., ti 
Ecnnomic and Ftnar.d.'il, 11, 27, 1027. P- 8; ante, p. 12S. 

H. C. H.-iwldns, Commercial Trecites end Aercements, 1951, p. 93, 

''' R. Snyder, The Most Favoured lesion Clause, 1949, pp. 107-14. 

TO 
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Parties agree to publish laws, regulations, judicial decisions and 
administrative rulings of general application pertaining to cus¬ 
toms v’aluation, classification, etc. Paragraph 3 (a) of the same 
Article requires administration of all laws, regulations and nilings, 
of tile kind described in paragraph i, in a uniform and impartial 
manner. 

Again, in the administration of quantitative restrictions, pro¬ 
vision is made to prevent circumvention of the most favoured 
nation obligations. Contracting p.artics must not require that 
import licences or permits be utilised for the importation of 
products from a particular country or source (Article XII (2) (c)). 
Tlie contracting parties must not, by cxdiangc action, frustrate 
the intent of the provisions of the Agreement (Article XV (4)). 

In the establishment of a Customs Union or Free Trade Area, 
care should be taken to provide that the countries concerned do 
not merely increase existing preferences or establish new ones. 
The possible misuse of the Customs Union provision is to be con¬ 
trolled and checked by the Contracting Parties. Article XXIV 
( 5 )> (G) and (7) gives the Contracting Parties tlic necessary’ potvers 
to exercise such control. 

It goes without sa>ing tliat, in spite of nil these elaborate 
provisions, if a countty' is bent on practising discrimination it will 
be possible for it to do so. Tlic main question must alwaj's be 
as to whether the Contracting Parlies will act in good faith and 
in a spirit of economic good ncighbourlincss. In the absence of 
these two essential factors, not only GATT but any treaty—in 
particular a commercial treaty containing this clause—would be 
difficult to implement in practice. 

Article XXIII of GATT gives reasonable protection to an 
aggrieved party. Paragraph 1 suites that if a contracting party 
conaders that the benefits accruing under the Agreement are 
impaired or nullified as a result of the ‘application by another 
contracting party of any measure whether or not it conflicLs with 
the provisions of this Agreement,’ it can institute the consultation 
and complaint procedure. The impairment or nullification of 
a benefit givtfs rise to a ‘ cau.*c of action ’ whether such an impair¬ 
ment b die remit of a violation of GATT obligations or not. 
Thb b an adequate remedy against the circumvention of the 
most favoured natiOp clause. 

In practice thercNhave not been many complaints of cir- 
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cumvention of the most favoured nation clause in GATT. In 
^“9495 Czechoslovakia complained tliat tlic government of the 
United States had failed to carry out its obligations under the 
Agreement through its handling of the issue of export licences. 
The Contracting Parties rejected tltc Czech complaint,"'' which 
was brought fonvard under Article XIII. The crux of tlic com¬ 
plaint was that by the use of the issue of export licences the United 
States was discriminadng against Czcchoslo\'akia, and was thus 
violating the most favoured nation clause in Article I as well as 
in Article II.“ The United States contention was that these 
measures ^verc taken under tlic security exceptions of Article 
XXI (i) (li).'® The decision by tlic Contracting Parties accepted 
tliis contention, but did not go into the merits of the Uolation 
of die most favoured nation clause. 

Norway complained that Germany had violated the provisions 
of Alicle I, by die discriminator)' interpretation of the ‘like 
products’ in Article I. The Panel on Complaint? came to the 
conclusion that there was no violation of the most favoured nation 
clause on the part of Germany. It also found that even though 
there ^vas no violation of any pardcular provision of the Agree¬ 
ment, there was impairment as contemplated in Article XXIII.’" 

The Standard Documents adopted by die Contracting Parties 
on customs formalities, etc., and the Report on the Definition of 
the Origin of Goods would, if implemented by the Contracting 
Parties, help to check and prevent many malpractices and circum- 
vendons of the most favoured nadon clause. 

Exceptions to the Most Favoured Nation Standard^^ 

There arc a good number of exceptions in die Agreement. 
It has been frequently cridcised for its wide c.scapc clauses. 
Article I contains cxccpdons in favour of preferences {vide stipra). 
Tlic other classes of cxccpdon deal with quantitative restrictions 
(Article XIII) and balance of pa^TOcnts (Article XII). Advan¬ 
tages granted in favour of Frontier Traffic, Free Trade Areas and 
Customs Unions form another group of cxccpdoas (Article 

xxno- 

Basic JnstTumer.ts, Vol. II, p. 28. 

■= G.MT/GP3/33, May 30, 19.19, p. 2. 

GATT/CP3/38. June 2, 1949. P- 3> 

G/26, October 31. 1952. _ 

A more dct.-ulcd dircussion of these exception.^ n to be found in Chapj. 
7. 8 and to, post, pp. 170 eS sea., 193 <■! srq., 242 ct scq. 
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Article XX deals with general exceptions. In applying these 
exceptions the Contracting Parties should not act in an arbitrary 
and unjmtifiable discriminatory manner. Measures instituted 
under Part II of this Article have to be terminated as soon as the 
conditions giving rise to them have ceased. The security excep¬ 
tions come under Article XXI.*® 

In addition to these. Article XXXV, under conditions men¬ 
tioned therein, can also operate 21s an exception to the most 
favoured nation provisions in GATT. The operation of Article 
XXV (5) (a) has created a good number of precedents for 
‘exceptional circumstances.* In the case of the suspension of obliga¬ 
tions between the United Slates and Czechoslovakia, the Con¬ 
tracting Parties formally accepted the principle of clausula rebus 
sic stantibus. 

Taking all these together one might reasonably apprehend the 
total nullification of the most favoured nation clause in GATT. 
But these fears are not justified by the facts shown in actual prac¬ 
tice. Considering the number of countries involved and the 
volume of trade carried on, the number of cases which have arisen 
are negligible. 


For a detailed discussion of the exceptions, see Chap. 7, post, pp. 17° 
el seq. 
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OTHER STANDARDS OF INTERNATIONAL 
ECONOMIC LAW" IN GATT 

During the course of the development of commercial relations of 
various nations, certain standards of conduct have arisen, their 
growth being the result of the constant and recurrent use of 
certain concepts in their mutual relations. One may consider 
these standards as certain potential principles of international 
la\v which arc at present undergoing a process of progressive 
evolution. Arising from die practice of a limited number of 
states, they have become a pattern of behaviour for a steadily 
increasing majority. Tlicy have not yet, ho^vcvcr, acquired the 
status of general principles of international law, c.xccpt for the 
minimum standard of international law. The gradual develop¬ 
ment of this standard illustrates the nature and direction of an 
evolutionary proces,s. 

Once a standard has become embodied in customary' 
international law, it is compulsory and backed by all sanctions of 
international law. By means of treaties, States can circumscribe 
precisely the operation of a standard." 

In diis chapter it Ls proposed to examine the operation of 
diesc standards in die theory' and practice of GATT. One has to 
bear in mind that in a number of cases these standards overlap 
each other. 

Thf, Piunciple of Equitv and the Standard of 
Equitabix Treatment 

The principle of equity' is contained in Article III (g). It is 
recognised that the internal maximum price control mr.asures, 
although conforming to die odier proHsions of GATT, can have 
prejudicial effect on the interests of conti-acting parlies. Such 
measures arc dicrcforc to be applied in such a way as to avoid 
injurious consequences. What is required is not strict adherence 
to the law but the application of it in a non-injurious way. 

1 Sec G. Sclus'ancnbcri^r, Tkf Pravtner cr.d Slar.dcrds of Interr.ctior.al 
Economic Lcir, 2 I.L.Q. (1948), pp. 402-20. Tttis article cont.iins a 
novel .npproach to the subject of intcrn.-ition:il economic hw, 

■ ibid., pp. 407-S. 
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In the allocation of quotas, distribution is based on a repre¬ 
sentative period formula (Article XIII (2) (d)). It is not equality 
that is contemplated in this proviaon, but the prindple of 
equitable treatment, as strict adherence to the principle of 
equality in the matter of quotas could cause both hardship and 
injustice. 

Previously, the practice of States was to apply most favoured 
nation treatment in the allocation of quotas.* Thus the Bra2dl- 
United States Agreement of 1935 stated that quotas or quantita¬ 
tive control should be operated in accordance tvith the most 
favoured nation principle.* Due to practical reasons it became 
necessary to accept the interpretation that in the application of 
the most favoured nation treatment to quantitative restrictions 
the formula to be applied is not equal treatment but equitable 
treatment.* 

More recently, treaties and conventions have not included 
most favoured nation treatment with regard to quantitative 
restrictions, but it has been stipulated that a ‘ fair and equitable 
proportion of the total quota tvill be distributed.** The Inter¬ 
national Convention of 1923 provided for ‘equitable* treatment 
in the matter of quantitative restrictions.’ 

The fixing of a representative period as a basis of allocation 
of quotas, is a comparatively recent method of dealing with the 
situation. Such a provision is contained in the 1937 treaty between 
the United States and El Salvador.® A difficulty may arise in the 
fixing of the representative period itself, because the formula does 
not take into consideration the change of circumstance. This 
can be overcome by incorporating a provision enabling any special 
factors to be taken into account so far as is possible.® GATT 
contains both stipulations—the representative formula together 
tvith the allo^vance for consideration of special factors. 

At Havana it tvas agreed that in the Charter the wording 

3 e.g., Tride Agreenient between Canada and the United States, 
November j?, 1938, Article II. 

* Article 9. 

5 See the discussion between Czechoslovakia and the U.S. on equal ver^ 
equitable allocahon of quotas, 3 United States Foreign Relations (1928), 
pp. 692-717. \ ... 

® e.g., Treaty between Czechoslovakia and Australia, 1936, Article 5. 
t Convention on thV simplification of Customs Formalities, Geneva, 
November 3, 1923, V^'cle HI. , . , ,,,, 

® Treaty between the and El Salvador, February 1937, Article Vli. 
® e.g.. Trade Agreement^tween the U.S. and Canada, 1938, Article 111. 
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‘ special factors ’ should be made more specific.’® As a result an 
interpretative note was added to Article 22, confining its scope 
to changes in relative productive efficiency or tlie development 
of a ne^v or additional ability to export, or finally, a reduced 
ability to export. 

Changes artificially brought about since the representative 
period by methods not permissible under the provisions of the 
Charter were not to be regarded as ‘ special factors.’ ” Similar 
provisions to these are contained in tlic interpretative notes to 
Article XIII of the General Agreement by reference and incor-. 
poration of the inteipretative notes to Article XI.’’’ 

Article XVII provides for non-discriminatory' treatment by 
State trading enterprises. In respect of imports of products for 
immediate or ultimate consumption in governmental use and not 
destined for the production of goods for sale, each contracting 
party must accord to the trade of the other contracting parties 
fair and equitable treatment (Article XVII (2)).” 

The ‘equitable’ formula in the two Articles XIII and X\TI 
forms a limitation of the most favoured nation principle. Formal 
compliance ^vith the most favoured nation principle is sacrificed 
•with a ^^cw to maintaining a just distribution of quotas under 
both Articles. 

Article XXIII (i) gives a contracting party the procedural 
right of presenting a complaint when its benefits arc impaired by 
tlic action of another contracting party, even though such an 
action may not be a violation of Uic strict letter of the Agree¬ 
ment, Tlic Contracting Parties arc cmpcrvvcrcd to consider the 
complaint and make any necessary' recommendation. 

In the case of the Aaslralian .subsidy on ammonium sulphate, 
the Contracting Parties found that the measures taken by the 
Australian Government did not conflict ^vith the provisions of 
tlic Agreement. Nevertheless they concluded that there %vas an 
impairment of the benefits of Chile within the ambit of Article 
XXIII. Tliis .'\rticlc did not empower the Contracting Parties 
to require a \vithdrawal or reduction of a coasumption .subsidy 

Havana Reports, s. 52, p. 55. 
n ibid., s. 43, p. 94. 

Rosie Instruments, Vol. I, pp. 71—2. 

” Tlic corresponding Article of the H.avana Clmrter is .Article 29. Tlic 
Unvan.T Charter also contains three additional Articles relating to st.afc 
trading (.Articles 30, 31 and 32). 
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such as exemplified by this particular case. Their power under 
Article XXIII, was confined to the authorisation of the suspension 
by the affected party of the appropriate obligation or concession. 
The Contracting Parties therefore recommended the Australian 
Government to consider means of removing any competitive 
inequality between the Australian and Chilean products. The 
reason given for this recommendation was that it appeared ‘to 
afford the best prospect of an adjustment/ 

This ‘best prospect’ concept is in harmony with the defini¬ 
tion of ex aequo et bono given by Judge Dreyfus in his Dissenting 
Opinion in the Free ZonescsGC {1930 and 1932). The court plays 
‘ the part of an arbitrator in order to reach the solution ^vhich in 
the light of the present conditions appears to be the best/ 

When settling disputes, the desirability of being ‘less legal¬ 
istic,’ laying more stress on the practical rather than on the legal 
aspect, and having regard to the spirit rather than to the letter, 
has often been voiced by the contracting parties. This attitude 
can be expressed by the maxim ‘ Equity looks to the intent rather 
than the form/ In the Orinoco Steamship Company (rgio) 
case, the Permanent Court of Arbitration stated that the applica¬ 
tion of absolute equity arbitration should be ‘ without regard to 
technical objections ... or to provisions of local le^lation*’’ 
thereby stressing the fact that international justice looks to the 
spirit rather than to the letter. 

The case of the German treatment of sardines provides a 
good example of the equitable principle in operation. The word¬ 
ing of item 1604 of the German schedule showed that various 
types of clupiae were treated as separate products, but in the 
course of the negotiations the Norwegian delegates believed they 
would all receive equality of treatment. The subsequent German 
impeeition of impeat duty on the Nonvegian type of clupiae con¬ 
stituted in fact a discrimination in favour of the German product. 
As the measures nullified the validity of the assumption on which 
the attitude of the Norwegian delegation \vas based, the Panel 
found that there was an ‘ impairment of a benefit accruing to it 


GATT/GP4/39, also Basie Instruments, Vol. 11, p. 188 at pp. 188, 189 
and 195. 

“ Free Z°nes case (1932), P.C.IJ. Senes A/B, No. 46, p. 212, 

See statement by the Chairman, GATT/CPa/J?, Au^st 23, 194“* P- *• 
irvi H.C.R., pp. 226-74 at p. 243. 
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under the General Agreement.’’'® The wording of item 1604 
lead to the treatment of different types of clupiae as separate 
products. A strict adherence to the letter would ha\ c vitiated the 
intention of the parties and caused a substantial injustice. 
The Panel thus looked to the intent and not to tlic form. 

An international court cannot ignore special circumstances 
which may call for the consideration of equitable principles.^® 
Botli in the ammonium sulphate ease and die sardine ease dis¬ 
cussed above, special circumstances were taken into consideration. 
The request of Pakistan for re-negotiation of her schedule, 
in\'olved the special circumstances resulting from the partition of 
India, and die consequent economic dislocation was taken into 
consideration. The members of the ^\'^orking Party were unani¬ 
mous in recognising Pakistan’s case as unique and in their desire 
to treat the request ivilh sympathy.*® Again, the explanations 
given by the government of the United Kingdom regarding die 
circumstances which prevented them from resolving their diffi¬ 
culties by a general modification of existing tariff legislation, were 
accepted as pertinent to the request for waiver of obligations 
under Article I on certain unbound items.®' Thc.se were items 
traditionally admitted free of duty from countries of die Com¬ 
mon wcaldi. 

From the above short anal)’sis it can reasonably be confirmed 
that the principles of Equity do, in practice, apply to a con¬ 
siderable extent in the working of GATT. 

Good Faith 

AVhen considering the Venezuelan Preferential Claims a\sc (igo.^) 
the Permanent Court of Arbitration stated that good faith ‘ ought 
to govern international relations.’ In the context of the 
suspension of obligations between the United States and Czccho- 
sloi'akia discussed in the previous diaptcr it wn.s stated that 
fruitful economic relations between countries presupposes toler¬ 
ance, respect and good faidi bctivccn them. 

In diat ease the contention of the United State.s was that 

G326. October 31, 1952. Also Basic Instruments, Vol. II, p. jn. 

It* C. W. Jents, Equity'as Part of the Leu; applied by the Permanent Court 
of International Justice, 53 L.Q.R. (1937). P- 5*9 P- 5 ^ 3 - 
-0 GATT/GP/25. Also Basie Instruments. Vol. II, p. 140. 

21 ibid., ^cond Supp,, p. 20. 

22 t H.e.R., p. 55 at p. 60. 
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changes in the Czcchoslwaktan economic policy, including its 
nationalisation plans, had shmvn a Jack of good faith lowanb 
the United States. Tlits allegation if substantiated would justify 
the suspension of obligations because in the ;vords of the Grcco- 
Turkish Arbitral Tribunal, good faith is ‘ the foundation of all law 
and conventions.’ ** 

Good faith requires that the rights conferred on a party must 
be reasonably exercised,** for International Law prohibits the 
evasion of treaty obligations under the guise of ‘exercise of a 
right.’ *’ How far can it be assumed that GATT has adopted 
this principle in theory and practice? Various Articles of the 
General Agreement stipulate that the rights conferred should be 
reasonably exercised. Article V (3), for example, permits the 
contracting parties to impose ‘charges of transportation’ or 
charges ‘ commensurate with administrative expenses entailed by 
transit or with the cost of services rendered.’ All such charges 
must, however, be reasonable, having regard to the conditions 
of traffic (Article V (4)). Again, laws and regulations of con* 
tracung parties regarding mart;s of origin must not unreasonably 
Increase the cost of the goods (Article IX (3)), and every con¬ 
tracting party must adminbter Its laws and regulations in a 
uniform, impartial and reasonable manner (Aniclc X (3) (a)). 

Up to date, no cases have been brought before the Contracting 
Parties allc^ng an unreasonable contravention of any of these 
prox'isions. In the absence of a specific complaint, it may be 
assumed that all contracting parties have acted reasonably, and 
in good faith. 

Another instance of the application of the principle of good 
faith is found in the prohibition against the erection of a bargain¬ 
ing tariff. A party intending to participate in tariff negotiations 
must not raise its tariffs in order to gain a better bargaining 
position.** 

Tlie principle of good faith requires that a part>' should 

I* Megalidt! case (1938), 8 T.A.M., p. 395. See also the It'orlk Allanitc 
Coast Fisheries case (1910) in svhich it was affirmed that every State has 
to execute its obliifationi under a treaty bona fide, t p. 141 at 

S . 167. For a detailed discussion of the principle of good faith, see 
. Cheng, General Principles 0/ Laos, 1953, pp. 105-58. 

• 2* See B. Cheng, ibid., p. 131. 

** Free Zones case (1933), P.C.I.J. Series A/B, No. 46, p. 

Tariff Negotiations Procedure adopted for the Torquay Conference, 
Rule 5, f. II, Baste Instruments, VoL 1, p. 104 at p. 106. See also ante, 
pp. 109, no. 
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obscr\'c a treaty not only in letter*' but also in spirit. As pre¬ 
viously stated the practice of the contracting parties has been to 
lay stress on the spirit rather than on tlie letter of tlie General 
Agreement. 

At the Torquay Conference tlie ‘assured life of GATT’ was 
extended. This was done by a declaration that the Contracting 
Parties would not invoke the pron’sions of Article XXVIII during 
tlie e.xisting period of application. Two of the countries, how¬ 
ever, because of constitutional difficulties, were not able to sign 
this declaration. Instead, they imdcrtook to obscr\'c in good 
faith the provisions of the declaration, to the fullest extent of their 
executive authority, pending action by their legislature.*^ Tliosc 
undertakings were honoured in good faith. 

In this connection it may be relevant to draw attention to the 
Harv'ard Research (1935, Part III) Draft Convention, which 
stated that pending the ratification of the treaty, the principle of 
good faith required each party to abstain from acts which would 
prejudice the rights—imperfect though they might be, but nonc- 
tliclcss rights—of another party under the signed treaty. Acts 
wolating this principle arc fraudulent and invalid in tlie eyes of 
tlie law.^° Although technically the government of the Philip¬ 
pines is not yet a contracting party, it has nevertheless been apply¬ 
ing, in good faith, the general proi’isions of the Agreement to the 
fullest possible extent, pending ratification of the signature of 
GATT by its legislature. 

Mistakes, if committed witliout fi-audulent intent, that is to 
say bona fide mistakes, arc to be excused. Article VIII (3) of the 
General Agreement states that ‘no penalty in respect of any 
omission or mistake in customs documentations . . . obviously 
made witliout fraudulent intent or gross negligence shall be 
greater than necessary to serve merely as a warning.’ 

In the ease of the Belgian Family Allowances, it ■was alleged 
that there was lack of go^ faith on the part of Belgium. Tlie 
reason for this allegation seems to be the fact that the Belgian 
Government maintained that the problem could only be resolved 
by legislation while that govcnimcnl was granting to the Govem- 


5* Timor c.ife (191.1). > H.C.R., p. 354. .it p. 365. 

GATT/CP5/46, December 12, 1950, p. 2. 

’f’ Draft Convention on the Lsw of 'rreatiej, .\rltdc 9. Ilarrard Rfstarch, 
29 A.J.I.L. (1935) (Supplement), pp. 778-87. 
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ment of Switzerland the very treatment that the Danish Govern¬ 
ment had been requesting ftw yeais. The Contracting Parties 
recommended the Belgian Government to ‘expedite the con¬ 
sideration and the adoption of the necessary measures ... in¬ 
cluding a possible amendment of the Belgian leg^lation to remove 
the discrimination complained of . . . ’ 

The Standard of Economic Gk)OD Neighbourliness 
The Contracting Parties have added a new standard to the tradi- 
Uonal standards of international economic law: the standard of 
economic good neighbourliness.** A true interpretation of this 
concept is contained in the opinion expressed by one of the con¬ 
tracting parties that it was incumbent upon the contracting 
parties to consider not only their own interests but to contribute 
to the development of commercial relations generally. 

The standard under discussion has two aspects: a negative 
one, and a positive one, the former requires abstention by a 
country from indulging in activities detrimental to the interests 
of other countries. It is the sovereign right of every State to 
manage its own internal economic activities, but because of the 
high degree of inter-relationship between the economies of the 
countries of the world, an action taken by one may produce 
repercussions elsewhere. It is, for example, a well-knotvn fact 
that the raising of tariffs by one country may induce others to 
do likewise, with the result that the chain-reaction produced often 
leads to what is termed a tariff war. In the positive aspect, cer¬ 
tain economic measures taken by a country even sacrificing some 
of its immediate interests will be to the advantage of another 
State. 

The principle of economic good neighbourliness is inherent 
m the bilateml-mullilarcTaJism of GATT. Its implications in 
this context are fourfold. In the first place, as already seen, 
an amendment of a schedule requires the unanimous consent 
of the Contracting Parties. This is because in the negotiation of 
concessions, the indirect benefits derived from the concessions 
exchanged between two contracting parties are taken into con¬ 
sideration, and any change in the schedule may affect, in addition 
to the interests of the parties directly concerned, the interests of 
some or all others. 

31 Basic Instruments, Second Supp, p. 18. 

G. Schwanenberger, Power Polxiics, 1951, p- 213. 
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Secondly, before taking certain steps a contracting party 
must initiate consultations with countries directly interested, or 
even tlie Contracting Parties as a t /holc, with a to reaching 
a satisfactory settlement for safeguarding the interests of all 
contracting parties. Tliirdly, contracting parties aggrieved by the 
action of another, whether the infringement of rights or impair¬ 
ment of benefits has arisen from a violation of GATT obligations 
or not, may themselves institute consultations ^vith the offending 
part)'. Should it be found impossible to arrive at an amicable 
settlement, recourse can be made to tlie Contracting Parties as a 
whole. 

Finally, the supply of information to interested parties is yet 
anotlier of tlie steps that must be taken by a contracting party 
when the interests of otlier contracting parties are affected. 

Consultation 

The various provisions in the Agreement arc designed to facili¬ 
tate the operation of the standard of good ncighbourlincss. A 
contracting party which establishes or maintains internal quan¬ 
titative regulations on c.xposed cinematograph films can do so 
only after negotiation witli other contracting parties (Article 
IV (d)). 

Article IX (5) provides that the contracting panics must 
co-operate ^vitl^ each other with a vic\v to prc\ enting the misuse 
of trade marks. In this connection, the establishment of a 
Working Party to dra^v up uniform niles on marks of origin of 
goods may be mentioned. Tlicir report was adopted by the 
Contracting Parties.’^ 

With regard to the imposition of restrictions for safeguarding 
balance of pa)'mcnts,“* Article XII sets out various consultation 
pix>ccdurcs. Any contracting party wishing to apply rc.strictions 
must consult the Contracting Parties on its balance of pa)'mcnt 
difficulties. If such prior consultation is not possible, it .should 

G/6r, d.ntcd October 23, 1953. Sec also Basic fnslrssrrjcr.ts, .Second 
Supp., pp. 52-8. 

** For dct.iilcd information regarding consultations with the Coatr.ictinc 
P.irtics .and measures t.akcn by them .and indiyidu.al contr.actins; p.arti_f< 
see ; First Report on the Discriminatory Application of Import Restric¬ 
tions. Geneva. 1950; Basic Instruments, Vol. II, pp. 89-113; ikid.. 
First Supp., Geneva, 1953, pp. 35-43;. ihid.. Second Supp., Genev.a, 
* 9 . 54 - PP- 33-6; Tt'‘C Use of QuaniiSctii'c Import Restrictions to Safe¬ 
guard Bclcr.ee of Payments, GATT, 1951. 
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take place immediately after the restrictions are imposed (para¬ 
graph 4 (a)). Furthermore the Contracting Parties themselves 
may at any time invite any contracting party applying such 
restrictions, to consult with them, and should do so within thirty 
days if the contracting party intensifies its existing restrictions 
(paragraph 4 (b)). A prior consultation with the Contracting 
Parties may be initiated by a contracting party for the approval 
of specified conditions in. the institution, intensification or main¬ 
tenance of any such restrictions. If approval is received, the 
requirement under paragraph 4 (a) b deemed to have been ful¬ 
filled and no contracting party should challenge under sub¬ 
paragraph (d) the measures instituted on the ground that such 
action is inconsistent rvith the provbions of paragraph 2. Para¬ 
graph (d) gives the right to a contracting party to bring the matter 
for dbcussion before the Contracting Parties if it considers that 
certain measures are inconsbtent with paragraphs 2 and 3. 

In the admiiustration of quantitative restrictions, the con¬ 
tracting parties have to apply the principle of non-dberimination 
(Article XIII (1)). The selection of the representative period, 
the fixing of quotas based on it, and the formalities and con¬ 
ditions relating to it are subject to consultation and adjustment 
at the request either of a contracting party substantially interested 
or of the Contracting Parties.” 

Article XIV provides for the exceptions to the rule of non- 
dberimination. A contracting party wbhing to take action under 
the exceptions provided for in this Article, or Annex J, must 
consult the Contracting Parties (Article XIV (g)).” 

A contracting party granting subsidies should dbcuss the 
matter with other parties, if it b alleged that such subsidisation 
is prejudicial to their interests. Such consultation may abo be 
initiated betiveen the contracting party \vho maintains the sub¬ 
sidies, and the Contracting Parties. 

By Article XVIII (4) (c) a contracting party b empowered 
to suspend substantially equivalent obligations or concessions to 
the trade of another contracting party, if the interests of the 


the consultation procedure under Article XIII see Report of the 
t^iing Coniinittee, Basic Jnstruments, Vol. II, pp. 95-101. See also 
TkeuV<^ OMantitative Restrietions for Protective and other Com¬ 
mercial Geneva, 195O. , 

The references K'ven in the precedmg footnote also provide a fund of 
information on thl* topic. 
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former arc affected matcriaUy by an action of the latter. It can 
only be effected, ho\vevcr, after consultation with the Contracting 
Parties, and prodding they do not disapprove. Tlie suspension 
of obligations between the United States and Czechoslovakia 
discussed above illustrates tliis point. 

Under certain circumstances, the Contracting Parties may 
grant a contracting party a release from its obligations (Article 
XVIII (7) (a)). Before such release is given, however, the Con¬ 
tracting Parties must give adequate opportunity to all parties 
materially affected.^^ Consultation is also required under para¬ 
graph 8 (a). 

As an emergency measure to counteract a situation arising 
from an increase of imported goods, a contracting party is per¬ 
mitted to suspend its obligations or to witlidraw or modify con¬ 
cessions to the extent necessary to remo\'c the injurious effects 
(Article XIX (i)). Before such a measure is taken, the contract¬ 
ing party must give notice to the affected party, thus affording 
the Contracting Parties and the parties concerned an opportunity 
of consultation on the proposed action. 

One case \vhich arose under tliis Article may be mentioned. 
The United States gave notice to Turkey of its intention to 
increase the duty on dried figs. Tlic Contracting Parties were 
also informed of the acdon with an cxprc-ssion of willingness by 
tlie United States to consult. The concessions on figs had 
originally been negotiated with Turkey, but as Greece rvas ako 
materially interested, consultation took place between the United 
States and Greece. Turkey took measures to counterbalance the 
effects of the United States’ measure and the Contracting Parties 
decided not to disapprove them. They also requested the United 
States to take necessary' action to restore the original duty.^’’ 
Consultations continued, and tire United States, Turkey and 
Greece submitted a report on tlicm. Italy had also joined the 
consultatioas ‘with a view to determining a ba.sLs for restoring 
the balance of the General .Agreement.’ The Contracting Parties 
again recommended tlie United Stales to restore the original duty, 
and, together with the consulting governments, to submit a report 
at tlie Ninth Session.’’ 

S' For tlic rcle.iscs given to ditferent countries under .Article XVIII, sec 
Basic InftTumrr.ts, Vol. II, pp. 10-27 and 65-87, and ibid., .Second 
Supp.. pp. c6-8. 

53 ibid.. First Supp., pp. 28-30. =‘3 li,-,/.. Second Supp., pp. 26-7. 
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Tills case has been dlsaiwd in dcuil not only to pivc a 
picture of the actual operation of the consultation procedure, but 
to demonstrate the following points in relation to actual practice 
on, firstly, the consultations held bctss'ccn panics directly inter¬ 
ested—the United States and Turiej*; secondly, the consultations 
between panics having a material interest in the specific con¬ 
cession—the United Slates and Greece; thirdly, the consultations 
svith parties uhose interests were affected by the upsetting of the 
‘balance of the Agreement’ through the increase of duty on a 
sjvcific item—Italy; fourthly, the consultations svith the Con¬ 
tracting Parties srilh <upervi«or\- posvers and, fittally, the granting 
of ixrmlssion to rrson to trtaInior>’ measures by a party affected 
by the unjustifiable action of another. 

.•\rtirlr XXI 1 contains the general prosidon for conmliation. 
It pros ides that each contracting party should accord ssinpalhctic 
consideration to, anti if necessary afford opportunity for, con¬ 
sultation on rrprcscniations made by anoilicr contracting party. 
Tlir consuluition embraces all m.iticrs affecting the opera¬ 
tion of the Agreement, and of course die ‘ss'mpathctic con.«idcra- 
tion ’ pro^■id^s s-ct another example of the acceptance of the spirit 
of gootl ncjghliotirliness. 

Tlie consultation proceedings stipulated in .Article XXIII in 
respect of nwllification or impainnent of benefits have been dealt 
svith in detail cbeuhere. Tlirec important eases have been 
brought before the Contracting Parties under this Article. Tlie 
Australian stdiridy on ammonium sulphate and the treatment by 
Germany of imjiortcd .sardines lias'C been prc\*iou*;Iy dtsctissed. 

In addition to these, a dispute arose when die United States 
imposed certain restrictions under section 104 of the United 
States Defence Prtxluction Act on imported dairy products. The 
go\-cmment of the Xeihcrfanrls complained that these measures 
impairctl the benefits accruing to it in the manner contemplated 
under Article XXIII. Tlie Contracting Parties examined the 
question and found that the United States’ measures did in fact 
impair the benefits of die Netherlands. Tlicrcfore they recom¬ 
mended that die gos'cmmcnt of die United States should lake 
necessary’ steps to remedy the injuiy and make a rcjxirt to the 
Contracting Parties. In pursuance of ihb recommendation, cer¬ 
tain measures were taken by the United States and the matter 
was reported to the Contracting Parties. It %vas discovered hmv- 



The Standard of Economic Good Ncighhourlincss i6i 

ever, that tliesc measures had not completely nullified the 
injurious effects. The Contracting Parties therefore authorised 
tlic Netherlands Government to suspend the application to tlic 
United States of their obligations under the Agreement to the 
extent necessary to compensate the injury caused by the United 
States’ measures.'*'’ At tlie Eighth Session of tlic Contraedng 
Parties the question ^vas again raised. A number of contracting 
parties complained that they still continued to suffer serious 
damage as a result of the United States’ measures and the Con¬ 
tracting Parties reaffirmed the right of such pailies to ha\e 
recourse to tlic appropriate provision of Article XXIII.'” 

In addition to the provisions for consultation tlicrc arc certain 
other provisions vvliich are in die nature of reviews. Article II (5) 
provides that if a contracting party considers diat it is not 
receiving from another contracting party die treatment con¬ 
templated in die schedule, it can inidate negotiadons widi that 
party. Other contraedng parties interested in the matter may 
also take part in die consultadon. Tlic object of such negotia¬ 
tions is to arrive at compensatory adjustment. Such adjustments 
hav'c already taken place on various occaslon.s, for example, the 
adjustment in the Cuban schedule, in which ease, consultations 
took place between Cuba, Canada and the United States. Tlic 
results were approved by the Contracting Parties,^* and die 
necessary change in the schedules was effected by a protocol of 
modificadon.'*^ The compensatory concession in die Brazilian 
ease affords anodicr example “'* of this procedure. 

The Contracting Parties, upon request by anodicr contracting 
party, should review die laws and regulations relating to v’alue 
for customs purposes (Article VII (i)). The principles on which 
the value for customs purposes of imported goods is based xu-c 
set out in die Article. Similarly, in die matter of formalities 
connected with importation and exportation, die contracting 
parties arc required, on request by anodicr contracting party, to 
review their laws and regulations in the light of die principles 
laid down in that Article. The Contracting Parties have, in fact, 


ibid.. First Supp., pp, 30-3. 
ibid., Vol. II, pp. 13 r.nci 14. 

■*- ibid., Vol. II. pp. 13 and 114, 

<■' First Protocol of Mtraification, dated August 13, 1949. 
Basic Ir.strurncr.ts, Second Supp., p. 54. 
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recommended certain standard practices with regard to die 
importation of goods.** 

Information 

The Contracting Parties must publish all laws and regulations, 
judicial decisions and administrative rulings, etc., relating to 
trade (Article XI). Such publication must be prompt, and in 
such a manner as to enable both governments and traders to 
become acquainted with them. This procedure docs not apply 
to the publication of confidential information, the issuing of 
which would be prejudicial to tlic enforcement of law or to the 
public interest. 

On the request of interested parties, a contracting party 
applying import restrictions should supply all relevant information 
concerning the administration of the restrictions, the import 
licences granted and the distribution of such licences (Article 
XIII (3) (b)), IVhcn quotas are allocated, tlic contracting party 
applying tlic restriction should promptly inform all otlicr inter¬ 
ested contracting parties (paragraph 3 (c)). 

The grant or maintenance of a subsidy should lie promptly 
notified to the Contracting Parties (Article XVI), specifying the 
extent, nature and estimated cfiect of the subsidisation. 

The consultation procedures, together witli the prov’isions for 
review and information, present a most cfTcctivc way of imple¬ 
menting the principle of good ncighbourlincss. Consultation 
between the parties, for example, leads often to amicable settle¬ 
ments. IVhcn consultations fail a resort can be made to the 
Contracting Parties. They then discuss all the aspects of the 
problem. In these discussions the interested parties, as well as 
others, take part, and the collective wisdom of the Contracting 
Parties is applied to find a solution which ^vill pros'c both satis¬ 
factory and practicable in the existing conditions. 

Earlier international conventions occasionally contain similar 
provisions for consultation.** But these consultation require¬ 
ments arc usually confined to one Article. Apart from the Ha\’an3 

** Standard Practices for Docunieniary Requirements for the Importation 
of gcvxls, Geneva, December 1952: Standard Practices for Consular 
Formalities. Basic Jnslrumentt, Pint Supp, pp. 24-5. 

** C/. Convention for the Lo%»cijng of Economic Banieis, Geneva, July t8, 
1932, Article 6; Convention of Economic Rapprochement, Oslo, 
December 22. 1930, Article 2; Agreement for the Development of 
Commercial Exchanges, The Hague, May 28, 1927, Article 9 
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Charter, no other international document contains such elaborate 
procedures for consultation as those provided by GATT. 

TIic spirit of good neighbourlincss, wliich forms the basis of 
the pro\’isions discussed above, encourages the praetice of the 
Contracting Parties in permitting interested contracting parties 
to take part in the discussions on complaints before tiie \Vorking 
Parties and Panels. These procedures may be compared to the 
intcrv'cntion of interested third parties in proceedings before an 
international tribunal."'" The importance of tlris characteristic 
is sho^vn in the following quotation: ‘ GATT has a role of major 
importance as a forum in which disagreements and disputes over 
trade matters can be discussed with vie^vs of all contracting parties 
being brought to bear . . . tliis course is obviously better than 
leaving countries to fight out their disagreements ^\'ithout regard 
to the injury they might do to each otlicr . . . ’ 

MlNaMUXI ST.^^'DARDS 

The Minimum Standards dcscrv'c pride of place among the 
standards of International Law, for up to date they arc tlic only 
standards in this field xvhich have developed into rules of general 
international customary law."*’ 

In international commercial conduct tltcrc is a minimum 
level of fair treatment, below which any nation should not 
descend.*® It is difficult to define this minimum level. A State 
falling below this level cannot excuse itself by pleading that it is 
illlreating botli its own and odier nationals and their property. 
Tlicsc minimum levels set standards expected of all nations and 
are called minimum standards. 

Neither GATT nor the Havana Charter defines or explicitly 


C/.'Statutes of the Permnnent Court of Intcmalionnl Justice .and llic 
International Court of Justice, Article 62; Treaty conUiUitinc the 
European Co.al .and Steel Community—Protocol on the Code of the 
Court of Justice, Article 3.^. 

Jovrnnl of Commerce, New "i^ork, October 31, 1051. For similar views 
on GATT, sec The Overseas Etig.ir.err, December tO jO; The Eronomin, 
December 18, 1550; Manchester Guardian, ^t.ay_IT, 1051. 

Sec G. Schwnrrcnbcrttcr, The Most Favoured Sation Standard in llritith 
State Practice, 22 B.'^M.L. (i 9.-55), p. .509. 

It may be mentioned in this connection that, .at llic H.attue Codification 
Conference, most of the South .American countries objected to the adop¬ 
tion of minimum standards as rules of international law and inshted that 
they ss-crc only prepared to Rr.ant national treatment, since a fotcipn state 
could not expect better treatment for its nation.als and property abro.ad 
tlian that granted by the foreign State to its own nation.als .and property. 
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provides for the minimum standards. Nevertheless, certain 
standards of ‘good behaviour’ are expected from each contract¬ 
ing party. Maximum price conttols, for instance, even though 
conforming to the provisions of the Agreement, may be preju¬ 
dicial to the interests of the contracting parties supplying imported 
goods. For this reason, contracting parties when applying such 
raeastu'es, have to take into account the interest of exporting 
contracting parties, in order to avoid as far as possible such 
prejudicial effects (Article III (9)). The minimum requirement 
here is the avoidance of measures prejudicial to the interests of 
the other contracting parties. A country ignoring it cannot plead 
that as the prejudicial aspect applies to all nations there is no 
discrimination or infringement of the most favoured nation clause. 
It is interesting to note how the most favoured nation clause 
comes into operation in relation to this minimum standard. 
When, at the request of the party affected, a change is brought 
about in the maximum price position, the new situation is thereby 
generalised to all contracting parties by virtue of the clause. 

Article V (4) requires that all charges and regulations imposed 
by contracting parties on tralHc in transit to or from the territories 
of other contracting parties should be reasonable, having regard 
to the conditions of the traffic. All charges and regulations 
would become unreasonable if they go beyond certain justifiable 
levels. 

In the case of a country which practices partly State trading 
and partly private trading in certain products, it is conceivable 
that there may be competition behveen the State and the private 
producers to capture foreign markets for the products in ques¬ 
tion. The State could then discriminate by imposing less favour¬ 
able treatment on the transit of private products. In such a case 
the minimum standard _prina^le becomes operative, because if 
the regulations and charges regarding goods in transit are un¬ 
reasonable, the coxmtry imposing them cannot be heard to say 
that similar treatment is meted out to certain domestic products. 
In the matter of regulations and charges with regard to transit, 
special treatment may however be given to landlocked countries 
unless such concessions are a violation of the most favoured 
nation clause.®' 

Havana Charts, Interpretative Note ad paragraph 6. It may be noted 
that this paragraph is omitted front the text of GATT. The principle 
involved is, howdi^er, also applicable to GATT. 
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Tiie Standard of Prfferentd^l Treatment 
The provisions with regard to preferential treatment have already 
been discussed in tlie chapter on tlic most favoured nation stan¬ 
dard.^’'' Preferential treatment is incompatible with most fas oured 
nation treatment. Article I (i) and (2) permit certain existing 
preferences, but no margin of preference can be increased. 

The maintenance of preferential treatment had been accepted 
in tlic Agreement only as a recognition of a situation of fact •4\'ith 
the proviso that the contracting parties should aim at its elimina¬ 
tion. The danger of the present position, however, widi recogni¬ 
tion of preferential arrangements in a multilateral treaty such as 
GATT is that instead of being ‘facts’ which have to be elimina¬ 
ted, the preferential arrangements may become a permanent 
feature. The maintenance of preferences had been considered 
an important concession to the countries belonging to the jirc- 
fcrcntial area. Tliere ^vas an apprehension that the preferential 
systems had thereby become legalised and that there was a danger 
that protection itself might become to be considered proper. 

The Standard of Reciprocal Treatment 
A State is often restrained from taking actions whicli arc 
injurious to otlicr States by the fear of retaliatory' measures on 
the part of those injured. This fear operates as an indirect 
limitation on State sovereignty^ A State ^vhich extends beneficial 
treatment to another State can legitimately expect reciprocal 
treatment from that State. This is the essence of the standard 
under discussion. 

On or after January i, 1954, a contraedng party may, in 
the circumstances and according to the procedure laid down, 
modify or cease to apply' tltc concessions in its schedules.'’ 
Negotiations and agreement arc obligatory* and the contracting 
parties concerned have to cndca\-our to maintain a general level 
of reciprocal and mutually advantageous conce-ssions, no less 
favourable to trade than tliat of the Agreement. The Prcaml^lc 
also contains this principle of mutuality. Rule 3 (I3) of the Rules 

’'* See Chapter 5, ante. 

Reciprocity is discussed clscsvherc, especially in relation to tarifT ncsoti.'i- 
tions. See ante, pp. 101-3. 

.*\s inotliRcd by the. Declaration of October 24, ip53, of the Coniractintr 
Parties such niodification or cessation of application may be clTccted on 
or after July i, 1055. See Ba:ic Instruments, Second Supp., pp. 22-.^. 
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of Procedure adopted for the tariff negotiations at Torquay states 
that no partidpaiing go^’cmmcnt should be required to grant 
unilateral concessions or to grant concessions to other govem- 
menls without receiving adequate concessions in return. At tlic 
Torquay Conference the ddegates of t^vo countries ^vere not 
able to sign the declarations extending tlie period of the life of 
GATT as mentioned in Article XXVIII. Tltcy, henvever, gave 
an undertaking that they intended to obscn’c on a rcdprocal basis 
the prervirions of tlic declarations.** Article XXXV of GATT 
states that neither the obligations under the Agreement nor the 
concessions in the schedules should be applicable as bct\vccn 
contracting parties ^vho have not entered into tariff negotiations 
^vitIl each other and neither of whom consents to such applica¬ 
tion. 

Tlie Standard of Rcdprochy requires mutually identical 
treatment whereas the most favoured nation clause aims at the 
absence of discrimination.** A strict adherence to tlic principle 
of rcciprodly and identical treatment will nullify the effect of 
the most favoured nation clause, because if each contracting party 
insists on identical and reciprocal concessions from the other tite 
generalisations of concessions granted in bilateral negotiations will 
become inoperative. 

An attempt has been made to show that the reciprocity con¬ 
tained in Article XXXV is in theorj' a violation or limitation of 
the most favoured nation principle.** It has also been shmvn ho^v 
in practice Article XXXV operates. The bilateral-multilateral¬ 
ism of GATT by which the bOTcfits, direct and indirect, arc taken 
into consideration, helps to solve the possible conflicts bctu-ccn 
mc»t favoured nation and reciprocal treatment. 

The STA^mARD of the Open* Door 
Both the most favoured nation and the Open Door principles 
have the same object—equality of treatment. By the usual 1%-pc 
of most favoured nation clause, howev-cr, any benefit conferred 
upon a third State by a party to a bilateral treaty has to be 
extended to the other party to the treaty. In the Open Door 
such a benefit, Nvhclhcr applied to a third State or to one 

** Banc Instruments, Vol. II, p. 165. » • • . 

G. Schwarzenberger, The Most Faoourea /telton Stanaard in arslufi 
Stale Praetiee, 22 B.Y.I.L. {i 945 )» P- 4 °^- 
See ante, pp. 101-3. 
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of the parties enjoying the Open Door, must be extended to 
all countries. By virtue of the general most fa\'ourcd nation 
clause and the mechanism of bilateral-multilateralism in GATT, 
any privilege or benefit given in favour of ‘any oilier’ countrv' 
has to be generalised to all Contracting Parties. In this respect 
it resembles tlie Open Door standard, but tlicre is one difference: 
the country maintaining the Open Door gives the concession to 
the other countries without receiving corresponding or similar 
concessions in return. The reciprocity of GATT, on the other 
hand, is achieved tlirough a technique by \\’hich every contracting 
party makes concessions and every- other contracting party enjovs 
them directly or indirectly. 

In a multilateral treaty like tlie GATT which contains nego¬ 
tiated tariff reductions and reciprocal concessions generalised by 
tlie most fav'ourcd nation provision, there is no place for a 
protTsion embodying the standard of tlie Open Door. 

The Standard of National Treatment 
Tills standard implies the extension by a State of the same treat¬ 
ment to foreign goods and nationals as is given to domestic goods 
and its own nationals. By the operation of tliis standard foreign 
goods are permitted to compete freely with domestic goods. In 
the absence of a proper guarantee of national treatment, all other 
provisions designed to eliminate domestic discrimination and pro¬ 
tection lose much of their value. 

Article III (4) pro\ades that the products of any contracting 
party imported into the territory of another contracting party 
should be treated on an equal footing \\’ith products of national 
origin, in respect of the law.s, regulations and rcquircnicnLs affect¬ 
ing internal sale, offering for sale, purchase, transportation, 
distribution and use. Paragraph i requires internal charges, 
regulations, laws, etc., not to be applied to imported or domestic 
pi-oducLs in such a way as to protect home production. Similarly, 
internal taxes must not be used against imported products to dis¬ 
criminate against tlicm (paragraph 3) and this principle .should 
be applied to intcmal quantitative restrictions relating to mixture, 
processing, etc. (paragraph 5). Exceptions to thc.<c rules arc con¬ 
tained in paragraphs 7 and 10 and relate to produces for govern¬ 
mental purpo.sc.s and exposed cinematograph filnas. 

Tlie Protocol of Provisional ApplicaUon .slighdy limited the 
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operation of Article III, in that it permitted tlic retention of an 
absolute difference in the level of taxes applied to domestic and 
imported products required by existing legislation, so long as no - 
subsequent change in legislation should have the effect of incrcas- I 
ingit" 

The relations between most favoured nation and national 
treatment can be demonstrated as follows: If there is a reduction 
of charges on a domestic product, it ^vill become applicable to 
the similar products of all contracting parties. This is the result 
not only of Article III, but also of Article I. 

Four cases have arisen under Article III—the Brazilian 
Internal Taxes case, the United Kingdom Utility Furniture case, 
the Belgian Allocation of Family Allowances, and the Greek 
Internal Taxes case. The United Kingdom made the necessary 
modifications in domestic legislation to the satisfaction of the 
aggrieved parties, and the matter did not proceed further. In 
the Brazilian®* and Belgian®* cases, the Contracting Parties 
recommended the amendment of the prejudicial legislation. The 
Greek case was entrusted to a Working Party for a determination 
as to whether Greece had committed a violation of Article III, 
In the absence of sufficient evidence the \Vorking Party could 
not arrive at a conclusion as to whether the Greek contribution 
was an internal tax or not, within the meaning of Article III. 
The decision was therefore deferred, pending the receipt of further 
information from the International hlonetary Fund.*® 


Conclusion 

The multilateral character of the Agreement, the number and ; 
importance of tlic contracting parties in international trade, and 
the great volume of trade cos’crcd by the Agreement has invested 
it tvith great significance. The standards embodied in its theory 
and practice have acquired greater strength than tvould have 
been possible had they been meorporated only in bilateral treaties. 


s* GATT/CP3/4a, p. 4. 

Resolution of October 34, 1953, Basic Instruments, Second Supp, 
pp. 35-6. Since no satufaciory settlement has yet been reached^ the' 
contracting parties at the Tenth Session once more urged the Braiiliarj 
Government to bring the law in question into conformity wth the Agree-j 
ment. See Jnlerna/ianal Trade 1933, Geneva, 1956, p. igg. 
Recommendation of November 7, 1953, Basie Jnsiruments, Second '' , 
p. r6. 

Report adopted by the Contracting Parties on November 3, 1952, 
Instruments, Pint Supp., pp. 48-51. 
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Tlic Agreement is an important milestone in Uic evolutionary'^ 
progress of these standards. 

The standards of international economic law by their very’ 
nature are incapable of being strictly enforced. Consequently 
the possibilities of tlieir evasions and circum\’ention arc immense. 
The only guarantee against such evasions is the operation of tlic 
principle of good faith. 



Chapter 7 

EXCEPTIONS i\ND ESCAPE CLAUSES 

The General Agreement and the Havana Charter Ijavc often 
been subjected to severe criticism on the ground that tlicy arc 
riddled %riih so many exceptioas and escape clauses tliat the 
result is to nullify the obligations contained in thcm.‘ Tlic pur¬ 
pose of this cliaplcr is to examine the various provisions and 
demonstrate ho^v they operate in practice in GATT. 

Four Articles of tlic Agreement arc important in this context, 
Article XX dealing witli general exceptions, Article XXI dealing,, 
with Security exceptions; Ankle XVIII making provision fo|r 
governmental assistance to economic development and rccoiJ- 
struction, and Article XIX cox'cring emergency action on imponi $ 
of particular products. Tlicrc arc other exceptions contained i* t 
other Articles but they are discussed in appropriate places whil« 
dealing with ifie various pros'isions of the Agreement. Tlie fina 
section of this chapter contains the u'aivcr pitn-isions and ihci • 
application in practice. 

General ExCEmo.vs I 

It is an established practice to include in a treaty certain clause / 
containing general exceptions. Tlicsc originated in bilatcra S 
treaties to enable a party to tackle its special problems withou / 
violating tlic treaty. In tlie course of treaty practice it was founej 
tliat many of those problems, instead of being speck! to on< 
particuhar countrj', were common to most countries. Con 
scquently llicsc exceptions began to evolve into st.andanl claa'cs'! 
amA tamit at> kie uctejAcA gcmmfi tcstiq/Jmrft. C’seects Ta’iiAWi, 

to public morality, protection of monuments and articles Oj 
historical v.altic, promotion of public licalth and mc.nmres con/ 
ceming essential goods in short supply, belong to this category^ 
Under the hc.ading of ‘general exceptions,’ most of the provisiory 
in the Agreement are modelled on these standard clait'cs. | 
The Contracting P.artics arc forbidden to resort to the 

W. G. Brown, General Agreement on Tffrifft and Trade in ForeiA.r 
Eeonomte PoUej of the United States, edited by S. E. Harn'j, lla.-vardl. 
1948, pp. 254-C9. 
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tions pro\'ided for in Article XX in an arbitrary' or unjustifiable 
discriminator)' manner. In other words, their actions under these 
provisions must not be disguised restrictions on international 
trade, and the general spirit of good faith and good ncighbourli- 
ness .should play an important part. 

Tlie c.xccptions, as will be seen, arc so c.xtcnsivc tliat an 
unscrupulous party could shield itself against the obligations it 
has undertaken. In this event, liowcvcr, an aggrieved party 
\s'ould have the right of recourse to the nullification and impair¬ 
ment provisions of Article XXIII, for the exceptions do not 
absolve a party from obligations under that Article. ^Vhat 
Article XX permits is ‘ the adoption or enforcement by any con¬ 
tracting party of measures’ specified therein. Tire Contracting 
Parties are competent to adjudicate ^vhcthcr the adoption of such 
a measure is or is not justified, for they can give such a finding by 
a simple majority under Article XXV (i). Having once found 
that tlicrc is no justification for such a measure. Article XXIII 
comes into operation. Tlic Contracting Parties tlicn have to 
decide as to whether the facts alleged by a complainant con¬ 
stitute actual impairment or nullification. 

Although at the outset there was great apprehension as to its 
possible misuse, it has no^v been proved that any such misgi\'ings 
were unfounded. 

There are nine exceptional measures permitted by Article 
XX, paragraph i : 

(a) Measures necessar)' to protect public morals." 

(Ij) Measures necessar)' to protect human, animal or plant 
life or hcaltli. 

It was, however, agreed that quarantine and other sanitarv' 
rcgulatious must be published in accordance with the provisions 
of ifVrticlc 37 of the Havana Charter (Article X of GA^fT) and 
tliat die provision for consultation in .Article 41 of the Havana 
Charter (.Article XXII of G.ATT) required members to supply 
full information of the reasons for the operation of .such regula¬ 
tions. It was also agreed that the Organisation .should pay careful 
attention to prc\’cnt the niLsusc of tin's pro\ision in an arbitrary 
and unjustifiable manner, as provided in the Preamble to Article 
XX.^ From this it Ls obrious that exceptions under this heading 

- (■.?., ^fc.^!urcs rcl.itinc to ob'cf.nc literature, pliotot;mp 5 ij, .and drugj. 

’ E/CONT.2/C3/SR35. PP- 6-7. 
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do not affect the rights of the Contracting Parties under Article 
XXIII or XXV. 

(c) Measures relating to the importation or exp>ortation of 
gold and silver.* 

(d) Measures necessary to secure compliance ^vith laws tvhich 
are not inconsistent with the Agreement, including those relating 
to customs enforcement, the enforcement of monopolies operated 
under paragraph 4 of .^ticle II and Article XVII, the protection 
of patents, trade marks and copyrights, and the prevendon of 
deceptive practices. 

This sub-paragraph r (d) empowers the contracting parties 
to deviate from the obligations under the Agreement to enforce 
laws which are not inconsistent with the provisions of the Agree¬ 
ment. The question arises whether by this provision a contract¬ 
ing party can violate GATT obligations in order to enforce 
municipal legislation not inconsistent with the Agreement itself. 
Take, for example, the case of Country A passing a law adopting 
as its national language the language of Coimtry B, both A and B 
being contracting parties. Such a law is obviously not inconsistent 
with the provisions of the Agreement, but in order to make it 
effective, the importation of books, journals, etc., from Country 
B \vould have to be considerably increased. To bring this about, 
A reduces tariffs on the importation of such materiab from B, 
and also allots a very big quota to country B for them. This may 
lead to conflict with the most favoured nation clause in Article I, 
and rules against quantitative restrictiems in Article XI. It 
would seem, hmvevcr, that such a measure would be permissible 
provided it is taken bona fide and not in an arbitrary or dis¬ 
criminatory manner. It may also be argued that such laws must 
not only be inconsistent with the Agreement but they should 
relate to trade and commerce, applying the rule ejusdim generis 
to paragraph (d). 

(e) Measures relating to the products of prison labour. 

Products of prison labour are not generally considered to be 

commercial products. Conventions often contain a ‘humani¬ 
tarian’ exception clame.’ There is no corresponding provision 

* A similar provision is contained in Article IV (6) of the Convention 
on the Abolition of Import and Export Prohibitions _ and Restrictions, 
Geneva, 1927. Para^aphs 2 and 4 of Article IV of this Con vention cor¬ 
respond to paragraph i (a) and (b) of Article XX of GATT, 

® ibid.. Article IV (2) and the Convention for the Lowering of Economic 
Barriers, Geneva, July t932, Article III (2). 
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in GATT, but this exception is one which comes under usual 
humanitarian considerations. 

(f) Measures imposed for lire protection of national treasures 
of artistic or historic or archaiological value. Tliis also is a stan¬ 
dard clause appearing in treaties® and conventions. 

(g) Measures relating to the conscn'ation of exhaustible 
natural resources. 

(h) Measures undertaken in pursuance of obligations under 
international commodity agreements. 

The Agreement does not contain provisions corresponding 
to those contained in Chapter VI of tlie Havana Charter. By 
Article XXIX the contracting parties are required to obsciac 
to the fullest extent of their executive authority the general prin¬ 
ciples of Chapters I to VI inclusive, and Chapter IX. The 
Economic and Social Council of the United Nations passed a 
rasolution on March 28, 1947, establishing an Interim Co-ordina¬ 
ting Committee for International Commodity Agreements. Article 
XX (h) contemplates commodity agreements in conformity with 
this resolution. At the time when the General Agreement was 
drafted, the expectation was that commodity provisions in the 
Havana Charter would come into operation on die entr>' into 
force of that Charter in co-ordination with the Interim Co¬ 
ordinating Committee for International Commodity Agreements. 
Coasequendy it was necessary in the Agreement to envisage a 
possible conflict ^vith the obligations under the commodity 
agreements. This explains die presence of diis proi'ision, which 
is absent from the standard articles of general exceptions in 
previous treaties and conventions. 

(i) Measures invobang restriedons on exports of domestic 
materials ncccssar>' to assure suflicient quantities of supply to 
domesde processing industries during the period when the 
domestic prices of these arc below \vorld prices as a part of 
govcniment stabilisation plans. Such iTstricdons should not, 
however, be manipulated to increase export-s, and should l>c non- 
protcctivc and non-di.scriminatory in their operation. 

"When, as a result of government stabilisation plans, prices 
are held below the ■world prices, there will be a gnxit demand 

'■* Tredc and Pa>Tncnfs .-Ncrccnicnt bctwxcn the U.S.S.R. and Rulcarb, 
hto5co\v, July to.',7, Article III; we .also .Anides IV (5) and III (5I 
respectively of the two conventiom cited anie, p. 172. 
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for such materials in the world market. Unless the export is 
restricted, domestic processing industries \vill be starved of neces¬ 
sary materials. The price measures taken by the government for 
stabilisation ^vill have the opposite effect. It is to avoid this 
contingency that this exception is provided. The restrictions 
must not, hosvever, be applied in such a way as to discriminate 
beUveen the domestic products by indirectly increasing protection, 
or discriminate bet\vecn the other contracting parties by allowing 
exports to one country at the expense of another. 

Article XX is divided into two parts. The prov’isions dis¬ 
cussed above come under Part I; Part II was added at Geneva 
to replace and broaden the scope of paragraph 2 (a) of Article 25 
of the New York draft of the Havana Charter.^ The effect of 
this would be to permit the use of differential internal taxes ai\d 
internal mixing regulations, as well as quantitative restrictions, 
during the transitional period, in order to distribute gootU in 
short supply. It would also allow effect to be given to price 
controls based on shortages and liquidation of surplus stocb or 
uneconomic industries carried over from the war period.* 

With the acquisition or distribution of products in general 
or local short supply the measures taken should be consistent with 
any general intcr-govemmental arrangements directed to an 
equitable international distribution of such products. In the 
absence of agreement tlicy should be consistent with the prin¬ 
ciple that all contracting parties are entitled to an equitable share. 
* Local short supply ’ includes and implies cases where a product, 
although in international slrort supply, is not necessarily in short 
supply in all markets throughout the world. It did not necessarily 
imply that every country importing it urns in short supply.® 

Before commencing the orderly liquidation of temporary 
surpluses of stocks, the contracting party instituting such measures 
must consult with other interested contracting parties, to deter¬ 
mine appropriate international action. 

Measures instituted or maintained under Part II which arc 
inconsistent with the other provisions of the Agreement, should 
be remov’ed as soon as the conditions giving rise to them have 
ceased, and in any event not Later than January r, 1951. Wid* 

7 EPCT/A/SR.39, p. 3. 

« EPCT/A/PV/30, p. 32. 

» EPCT/A/SR4 o{ 9), p. 15. 
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the concurrence of the Contracting Parties tliis period may be 
extended in respect of the application of ‘ any particular measure 
and any particular product by any contracting party.’ 

At the Fiftli Session die Contracting Parties found that post- 
ivar conditions had not been improved by the dateline to die 
extent expected, and the period was extended to Januaiy' i, 1952. 
Later two more extensions were given,’® the latter coinciding with 
the assured life of GATT. Two dilTcrcnt view points were 
expressed at the Fifdi Session as to die procedure by which the 
c.xtension was to be effected. One held that the decision .should 
be taken by the adoption of a rcsoludon. Tlic second favoured 
die changing of the exisdng date to die new agreed date. 

On three previous occasions, when the date has been extended, 
die extension was effected by the first method. Tlie exteasion was 
considered as a ivaiver of die obligadon to remove the measures 
after the date specified. As a result, the decision was taken under 
Article XXV (5) (a). It would seem diat a decision could have 
been taken under Article XXV (1) by a simple majority rule, 
because the extension is contemplated by Article XX itself. Con¬ 
sequently, there is no question of an ‘exceptional circumstance 
not elsewhere provided for,’ as stated in Article XXV (5) (a), 
requiring a tivo-third majority. But die restriedve wording in 
Article XX, namely ‘any particular measure to any particular 
product by a particular contracting party’ may not permit a 
general extension of the period. If diis is the ease, a waiver Ls 
the only appropriate procedure. 

Economic difficuldcs arising out of the war arc provided for 
in Article XX (i i) (b).” Tlicsc provisions permit the introduc- 
don of measures essential to the control of prices by a country' 
midcrgoing .shortages subsequent to the war. At Ha\-ana it was 
agreed that die phrase ‘ the war’ was intended only with reference 
to the Second ^Vorld \Var, and die text of the Havana Charter 
was amended accordingly.’® It is a well-known fact dial by die 
manipulation of die price structure a State can give protection 
to domestic producers or prevent the free flow of exports and 

Decision of October as, ipsa, Bojtc Ir.sUvvnfr.ts, Vo!. IT, p. a8. .See 
aiso Decision of Octofier 23, 1953. Basic Ir.strurr.er.ts, Second Siipp., 
P- 27- 

11 Cf. Convention on the Freedom of Trnnsii, Barcelona, .\pril 6, toil, 
Article 23 (c). Tliis cns'is.Tec* special necessities .arifinr; out of the 
dcvast.ntion of the First “World War. 
t® Hcvar.a Reports, s. 26, p. 85. 
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imports. The complete control over price mechanism exerdsed 
by highly collectivised countries is often a stumbling block to the 
free operation of the most favoured nation clause: prohibition 
of import and export restrictions and the benefits of tariff reduc¬ 
tions. Price control measures are permitted in the clause under 
discussion as an emergency measure arising out of, or subsequent 
to, the Second World War. 

Security Exceptions 

Article XXI of the General Agreement states that nothing in it 
shall require a contracting party to furnish any information the 
disclosure of which it consideis contrary to its essential security 
interests (Article XXI (a)). Furthermore the Agreement permits 
a contracting party to take any action ^vhich it considers necessary 
for the protection of its essential security interests, if related (i) to 
fissionable materials or the materials from which they are 
derived; or (2) to the traffic in arms, ammunition and implements 
of war and to traffic in other goods and materials carried on 
directly or indirectly for the purpose of supplying a military 
establishment; or (3) if taken in time of war or other emcigcncy 
of international relations (Article XXI (b)). Finally, the obliga¬ 
tions under the Agreement do not prevent a contracting party 
from taking any action in pursuance of its obligations imder the 
United Nations Charter, for the maintenance of international 
peace and security (Article XXI (c)). 

The wording ‘^vhich it consideis contrary to its essential 
security interests ’ in Article XXI (a), and the wording ‘ %vhich it 
considers necessary for the protection of its essential security 
interests ’ in Article XXI (b) warrant further examination. The 
right of deciding as to whether a particular disclosure is con¬ 
trary to, or an action is necessary for, its security interests, appears 
to be vested in each country. Only one case has been brought 
before the Contracting Parties for thdr decision in the light of 
Article XXL Czechoslovakia complained that certain export 
restrictions imposed by the United States did not conform to the 
provisions of Article I, and that they did not come under Article 
XXI as alleged by the United States.'* (The United States had 
invoked under Article XXI.”) The Contracting Parties’ decision 

13 GATT/CP3/33, May 30, 1949, pp. 1-7. 

1« GATT/CP3/38, June if, 1949, pp. 3-4. 
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stated only tliat tlie ‘ Contracting Parties decided to reject the 
contentions of tlic Czechoslovakian delegation tliat the govern¬ 
ment of the United States has failed to carry out its obligations 
under the Agreement tlirough the administration of die Issue of 
export licences.’ Though no reason ivas given and no reference 
was made to Article XXI, by the acceptance of the United States’ 
contention, and by die general trend of the discussions, it is 
obwous diat the Czechoslovakian complaint was rejected on the 
strength of this provision. Moreover the decision is reported 
under Article XXI in Basic Instruments, an official publication 
of GATT. 

Tlic Contraedng Parties did not examine the quesdon as to 
whether there ivcre adequate reasons for taking die measures 
complained of under the security c.Kceptions, and therefore no 
attempt was made to find what constitutes ‘.sufficient caasc.’ 
Obviously each contracting party is cndtlcd to decide whether a 
particular action is contrary to or ncccssar\' for its essential 
security. Tliis has support in international precedent. In the 
Faber ease (1903), the Umpire staled diat a country' must itself 
judge what is necessary to the peace, safety and convenience of 
her oivn citizens, and diat in any case calling for an exercise of 
that judgment her decision is final.'' Judges .^zilotti and Huber 
have also, in their Dissenting Opinion in die Wimbledon ease 
(1923), expressed the view that ‘die right of a State to adopt 
the course which it considers best .suited to the exigencies of 
its security and to the maintenance of its mtegrity is so essential 
a right that in ease of doubt, treaty’ stipulations cannot be inter¬ 
preted as limiting it, even though these stipulations do not con¬ 
flict with .'juch interpretations.’ '* 

Tlic United States seems to have maintained before the Con¬ 
tracting Parties that it was a principle well recognised inter¬ 
nationally that it was for eacli country' to judge for itself its mvn 
security interests. 

GATT principles and practice therefore follow the general 
principle that ‘. . .no nation is bound to abide by a treaty of 
commerce under circumstances in which an adherence to it ivould 


1= Decision of June 8, 1949, Basic Instruments, Vol. If, p, 28. 
ibid., p. 4. 

5 - J. M. Rniston, Venezuela Arbitrations of 1503, p. 600 .at p. 626. 
P.C.I.J. Senes A, No. r, pp. 40--1. 
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be inconsistent with its o\m security/ They also accept the 
principle laid do\m by International Courts and Tribunals, 
that what is best for security purposes must be left to the sole 
judgment of each country. 

Should a party find itself aggrieved by the measures instituted 
by another party asserting its rights under Article XXI, is there 
any provision in tlic General Agreement to which it can hate 
recourse ? During the discussions at Geneva it was stated tliat the 
terms of that Article were subject to the provasions of paragraph i 
of Article XXIII.*® That is to say, a party which considers that 
the benefits accruing to it are impaired or nullified can initiate 
consultations with the offending contracting party. If a satisfac¬ 
tory solution is not arrived at, it can then bring the matter before 
the Contracting Parties. It was, in fact, in this manner tliat the 
Czechoslovakian complaint was brought up for consideration. 

One other question remains. Short of examining whctlicr 
the reasons given arc sufiident to justify a resort to Article XXI, 
arc the Contracting Parties empowered or bound to satisfy them¬ 
selves that a prima fade ease is established for such a resort, or 
must they merely accept the unilateral declaration of a party 
that the measures in question arc taken under the security excep¬ 
tions? 

In the Fedier case the view was expressed that it was sufRcical 
for the Slate to shoiv that there did, in fact, exist *a ease for 
the exercise of this discretion/"* From this it ivould appear that 
the burden of establishing a prima fade case rests upon a country 
claiming security exceptions, and once the burden is discliargcd 
it is not necessary to go further. In the Czechoslovakian ease, 
the Contracting Parties did not call upon the United Slates to give 
reasons for its action, but then there is no evidence to suggest that 
tiiey even wanted to satisfy themselves that there was a prima 
fade ease. IVhat was before tlicm was simply a declaration by 
the United Slates that the tneasurts were taken under security 
exceptions. It must, hoivcvcr, be added that Czechoslovakia 
did try to prove that the measures could not claim the protection 
of Article XXI, and that the real reason behind the United 
Stales’ action was a political one. She was not prevented from 

!• Report by the King’* Advocate, February 6, 1835, FO83, 2368. 
so EPCT/A/SR33. P- 5. 

St toe. eit., at p. 630. 
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doing so, although tlie Chairman of the Session could have 
stopped tliis attempt under rule 17 of the Rules of Procedure, 
^vhich provides that the Chairman may also call a speaker to 
order if his remarks are ‘ not relevant.’ 

It must be concluded, however, tiiat the Nvciglit of evidence 
suggests that even a prime facie ease need not be cstablLshcd. If 
this interpretation Ls correct, it is liable to be mLsused by un¬ 
scrupulous parties. ‘ The spirit in which members of the Organ¬ 
isation would interpret these pro\Tsions was the only guarantee 
against abuse.’ This is yet another c.\amplc of the dependence 
of GATT on the exercise of good faith and good neighbourlincss. 

Governmental Assistance to Economic Development 

AND ReCONSTRUCTIO.V 

In 1948 tire original Geneva Article was entirely replaced by the 
present Article XVIII, drafted at Havana.^ It was agreed that 
the replacement of certain sections (paragraplis 1-5) of Article 
XVIII by Article 13 of the Havana Charter, would provide for 
under-developed countries participating in the work of the 
Havana Conference, a greater incentive to accede to the Agree¬ 
ment.^^ It would also make it easier for some contracting 
parties to obtain the approval of their parliaments when Uic time 
came to submit die Agreement to dicir legislatures.^ 

Paragraph i of Article XVIII recognises diat special govern¬ 
mental assistance may be required to promote the establishment, 
development or reconstruction of particular industries or branches 
of agriculture, and that in appropriate circumstances the grant 
of such assistance in the form of protective measures is justified. 
The provisions of the General Agreement relating to National 
Treatment (Article III), Subsidies (Article XVI} and State 
Trading (Article XVHI) were designed to eliminate protccUon 
of domestic products and industries and discrimination against 
foreign goods in favour of domestic goods. The protection 
permitted in diis .\rticlc is therefore an exception to die 
principles conUiined in these specific Articles, and die general 


" EPCT/A/SR33. P-3. , . 

Protocol Ko. 5, Modifying Part II and Article XXVI of GATT, 
September 14, 1948. 

See Cmd. 9413, pp. 52-7 for the prop'/sed amendments to the Article. 
== GATT/CP2/22/Rc%-.t. Also Basic Instrurr.cr.ts, Vol. II, p. 45. 
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rule against protection and discrimination. Paragraph i, how« 
ever, recognises the dangers inherent in the unwise use of the 
exceptions. 

A contracting party may wish to introduce certain measures 
in the interests of economic reconstruction or development, or for 
increasing a most favoured nation rate as envisaged in Article 
I (3). If such measures conflict widi its obligations under Article 
II, but not with any other obligations under the Agreement, the 
following procedure must be adopted. 

The contracting party should first enter into negotiations wth 
all other contracting parties, and the results of these negotiations 
should be incorporated in the schedule by effecting necessary 
changes to it. 

If there is a failure of negotiations it should apply to the 
Contracting Parties, who should then take the necessary steps to 
ascertain the opinion of the other contracting parties. If agree¬ 
ment is reached as a result, the country making the application 
may be released from its obligations. Such release may be subject 
to certain agreed conditions. 

Paragraph 4 (a) permits a country to take certain steps to 
counterbalance the increase in imports of any product resulting 
from the action initiated in pursuance of paragraph 3. Such 
steps may only be taken if the increase tends to jeopardise the 
establishment, development or reconstruction of the industry or 
branch of agriculture concerned. The Contracting Parties should 
determine as soon as possible whether the measures so adopted 
should be discontinued, continued, or modified (paragraph 4 (b)), 
and any contracting party materially affected may suspend 
equivalent concessions with the previous consent of the Con¬ 
tracting Parties (paragraph 4 (c)). 

The provisions of paragraphs 3 (b) and 4 will apply to 
measures affecting imports governed by the obligations of Article 
II, and which would confUct with the Agreement (paragraph 5). 

The word ‘ Development * as used in these provisions, might 
cover cases in which a branch of industry or agriculture to be 
developed was established before the date of application by the 
member to the Organisation.** It was agreed that the phrase 
‘ materially affected ’ was not restricted to those countries ^vhich 
in the past were principal suppliers. With regard to the use of 

Havana Reports, s. 5, p. 29. 
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this phrase in 3 (b) it was assumed that the Organisation would 
have due regard to the contractual right of tlic members.*' 

Ceylon has twice been given a release under paragraph 5.*’ 
In tlie first instance, the Contracting Parties decided to giant a 
release in respect of items specified under the terms of any agree¬ 
ment reached between Ceylon and contracting parties materially 
affected.*® On the second occasion, it was decided to grant release 
from obligations under Article XI in respect of cotton gootls for 
a period of five years subject to certain limitations. 

If a contracting party thinks it desirable to adopt measures 
affecting imports, for economic development, \vhich conflict ^s^th 
obligations under tlie Agreement, other than those under Article 
II, but which do not apply to any product affected by Article II, 
it should notify the Contracting Parties of its desire, and give an 
account of the proposed measure, duration intended, and rca.sons 
for tlie application (paragraph 6). Ha%ing ascertained tliat the 
conditions specified in the paragraph have been complied witli, 
the Contracting Parties may concur in the proposed measure and 
grant the necessary release for a specified period (paragraph 7). 
The applicant contracting party should try to avoid all unneces¬ 
sary’ damages to tlie interests of the other contracting parties 
(paragraph 7 (2) (b)). 

If the proposed measure docs not fall witliin the provisions 
of paragraph 7, the contracting party may enter into direct con¬ 
sultation with a materially interested contracting party. Tlie 
contracting parties on receiving notification of such consultations 
may, on examining the matter and finding that a satisfactory 
agreement has Ijccn reached, give a release from the obligations 
under the relevant provisions of tlie Agreement (paragraph 8 (a)). 
The contracting party, on the other hand, may initially or in the 
event of failure of a consultation under paragraph 7, apply direct 
to tlie Contracting Parties. They, under the procedure described 
and in conformity with the condiuons of this sub-paragraph, may 
giv’c a release (paragraph 8 (Ir)). 

Ceylon was given her release under paragraph 8.^® Hie Con¬ 
tracting Parties, exercising die power under Article XXV (5) (.a), 

-' U'id., p. 30 (footnote). 

See Basic Instrumcrtts, Vol. II. pp. 51-5 r.nd c6-7. 

For the purposes of the ncgott.itions, CrechosSov.ili.a, Ir.din, the United 

Kingdom .-.nd the United States ssxrc regarded as m.itcri.iUy affected. 

*■5 Basic Jnstrurr.ctus, Vol. II, p. sG. 
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acted in accordance with the provisions of paragraph 8 (b). 
India had indicated that she considered herself materially affected 
by the proposed measure, and was permitted to lodge her objec¬ 
tion before a specified date. India and Ceylon mutually agreed 
that even if the former lodged her objections, the Contracting 
Parties should nevertheless permit the introduction of the 
measures pending a formal decision at the next Session. The 
invocation of Article XXV (a) was necessary because Article 
XVIII (8) does not contain a provision for interim release pend¬ 
ing a formal decision. 

As an emergency measure, in the face of a threatened increase 
of imports with consequent injury to its economy, a contracting 
party may adopt any measures necessary, pending decision by 
the Contracting Parties. The Contracting Parties should, how¬ 
ever, be informed and if possible consulted before the institution 
of these measures (paragraph 9). ‘ Pending a decision refers to 
the final decision of the Contracting Parties.’ 

The Contracting Parties should after fifteen days, but before 
ninety days, on receipt of an application under paragraphs 7, B (a) 
or 8 (b), inform the applicant of the date by which it will be 
notified whether a release is to be granted. 

Measures which are already in force on September i, t947> 
but which would not otherwise be permitted by the Agree* 
ment, could be continued provided notification of them was given 
to other contracting parties before October 10, 1947 (paragraph 

II). 

A country becoming a contracting party after that date and 
wishing to maintain an offending measure should, within sixty 
days, submit a statement of the reasons and intended period. The 
Contracting Parties must then give a decision, within a year, on 
the matter (paragraph 12). It was in this way that Haiti obtained 
release for a period of five years.*’ 

The provisions of paragraphs 11 and 12 should apply to any 
measure covering a product in respect of which the contracting 
party has assumed an obligation under Article II of the Agree- 
^ment (paragraph 13). 

\ When fixing the date of withdrawal or modification of a 
measure, the Contracting Parties should take into consideration 
the n^i of the applicant (paragraph 14). 

31 Havalia Reports, s. 10, p. 30. *2 p. 27, 
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Ehergency Action 

The Contracting Parties may suspend certain obligations under 
the Agreement in respect of a particular product, either in whole 
or in part, or withdra\v or modify tlie concession, provided it is 
done as an emergency action. Such a right may arise ^silc^, as 
a result of unforeseen developments, together with the cfTccts of 
obligations incurred under the Agreement (including tariff con¬ 
cessions), a product is being imported in increased quantities. 
The increase must be such, and under such conditions, as to caasc 
or threaten serious injury' to the domestic products of a .similar 
or directly competitive nature of that particular territor)'. 
Furthermore, the suspension of obligations or die withdrawal 
or modification of concessions should be only to an extent and 
for a period necessary either to prevent or to remedv the injury' 
(Article XIX (i) (a)). 

When considering the wording ‘ unforeseen development,’ it 
must be borne in mind that when the corresponding Article (4) of 
the Havana Charter was discussed, it W’as agreed that ‘ situations 
deriving from the fulfilment by a member of its obligatioas under 
Articles 3 or g (of the Charter) might constitute an unforeseen 
development.’Article 3 deals with full emplo)Tncnt, and 
Article 9 with the progressive development of economic and 
industrial resources. GATT docs not contain similar provisions, 
but since Article XXIX requires the Contracting Parties to follow 
the principles in Chapters I to VI of the Charter,a contracting 
party taking similar measures to those in Articles 3 and g could 
claim the benefit of the above interpretation. A Working Party 
of the Contracting Parties concluded that the phrase ‘unfore¬ 
seen development’ would cover ‘developments occurring after 
the negotiation of tlie relevant tariff concession which it would 
not be reasonable to expect that the negotiators of the counirv’ 
making the concession should and could have forreeen at the time 
when the concessions were negotiated.’ ’^ Even though there is 
a reference to Article XIX in the report of another ^Vorking 
Party,’" it is on thus principle of reasonable expectation that its 


E/CONF.2/C3/52. 

Article 3 is in Cimp. 11 , .nnd Article q in Chnp. III. 

35 G.ATT/CP/ioG. s. 9. * . ■ . 

Worlinsr Party .appointed to consider the Austrnlian . Suhody on 
ATr.Tnonium Stitfhde cr.5c {1050), Basic Inslritmer.ts, Vcl. 31 , pp. iSS- 
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recommendation is based. The report states that ‘ it was agreed 
that such impairment would exist if the action of the Australian 
Government which resulted in upsetting the competitive relation¬ 
ship between sodium nitrate and ammonium sulphate could not 
reasonably have been anticipated by the Chilean Government 
taking into consideration all pertinent circumstances and the 
provisions of the General Agreement at the time it negotiated for 
the duty free binding on sodium nitrate.’ 

The increase of imports must be the result of the obligations 
under the Agreements. It is reported that ‘ there would have 
to be a relation of cause and effect between the increase in import 
resuldng in injury and the obligations assumed by members.’” 

In connection with the wording ‘for such time as may be 
necessary ’ it was stated that ‘ the Article provided for a temporary 
relaxation of commitments, not for a permanent revision.’ ** A 
Working Party appointed by the Contracting Parties stated in its 
report that ‘ action under Article XIX is essentially of an emer¬ 
gency character and should be of limited duration.’ A govern¬ 
ment taking action under that Article should therefore keep the 
position under review and be prepared to reconsider the matter 
as soon as it is no longer necessary to prevent or remedy serious 
injury. In other words, as soon as the domestic industry affected 
‘ is in a position to compete with imported supplies without the 
support of the higher rates of import dudes,’ the origineil tariff 
concessions which have been withdrawn or modified should be 
restored. 

The question arose as to whether the Article permitted a party 
to withdraw or modify obligadons in regard to quandtative 
restrictiems. It was then agreed that Article XIX does give such 
permission.'** It does not, however, p>ermit withdrawal of a tariff 
concession ‘ in order to promote the establishment or development 
of domestic productior^ or a new or novel type of produedon in 
which overseas supplier have opened up a new market.’ ** A 
contracting party may have recourse to Article XIX ‘ - . . if a 


Australian Subsidy on Ammonium Sulphate case (1950), Basic Instru¬ 
ments, Vol. II, p. r88 at p. 193. 

Reports, p. 83. 

EPGT/€ii/ 38, p. 5. 


GATT/CP/106, s. 50. 


ibid., s. 38. 

London Report, pp. 10 and la. 
« GATT/CP/106, s. 28. 
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new or novel t)T3e of imported product is replacing die customari- 
domestic product to a degree which causes or threatens serious 
injury to domestic products.’ ** 

Provisions similar to those set out in paragraph (a) apply to 
products which arc subject to concessions witlt respect to prefer¬ 
ences (paragraph i (b)). 

A contracting party taking measures in pursuance of para¬ 
graph 1 (a) and (b) should give notice to the Contracting Parties 
as far in advance as possible. It should also give those con¬ 
tracting parties substantially interested an opportunity for con- 
.sultation over the proposed action. In critical circumstances 
where delay ^vould cause irreparable damage, action under para¬ 
graph I may be taken prowsionally without prior consultation. 
In these circumstances consultation should be cfTcctcd immedi¬ 
ately after taking such action (paragraph 2). Public announce¬ 
ment of any proposed action should be delayed as far as possible, 
for premature disclosure might ‘make it difficult for the govern¬ 
ment proposing to take action to take fully into consideration the 
representations made by the otlicr contracting parties in the 
course of the consultation.’ 

A contracting party is empowered to institute tlic proposed 
action even if agreement is not reached in consultation; it may 
have initiated \vith other interested contracting parties. If, how¬ 
ever action is taken witliout agreement, an alTccted party should 
be able, Avithin ninety days, to suspend in so far as tlic other 
party is concerned substantially equivalent obligations or con¬ 
cessions. Similar acdon can be taken in tlic case of any product 
^^'hich is the subject of a concession in respect of a preference. 
A contracting party suspending tlic obligation or concession in 
this manner should give thirty da^-s’ advance notice to tlic Con¬ 
tracting Parties. Tlic suspension can then only be cfTcctcd if the 
Contracting Parties do not dbappnnx it (paragraph 3 (a)). 

Notwithstanding tlic proWsions of the above paragraph, if 
action is taken -without previous consultation as required by 
paragraph 8, and such action Uircatcns scriou.s injurs- to the 
domestic products of a contracting party, it may take immediate 
preventive measures is'hcrc delay would cau.'^ irreparable damage. 

■** ibid. . 

*'■> Rfport on the Withdraival by the United Steles of a Tcnff Concession 
under Article XIX of the Generol Agreement on Tcrifjs end Trade, 
Gcncv.i, 1951, p. 28. 



186 Exceptions and Escape Clauses 

This is again only a temporary remedy in that freedom to sus¬ 
pend obligations or concessions neccssar)’ to prevent injury will 
continue only during the period of consultations to rcadi agree¬ 
ment on tlie matter (paragraph 3 (b)). 

Tlie Contracting Parties have been called upon on two occa¬ 
sions to take decisions on disputes under Article XIX. In the firet 
case, Czechoslovakia presented a complaint against tlie United 
Suites, contained in a memorandum.^* Czechoslovakia sub¬ 
mitted that the United States, had ivilhdrawn concessions on 
ladies’ hatters’ fur, and that this wthdrawal could not be justified 
under Article XIX as had been alleged by tlie United States 
Go\emment. The memorandum denied that the Article could 
be interpreted in the sense that it is sufiicient for a contracting 
party to announce that an emergency has arisen. * Tills emer¬ 
gency,’ it continued, ‘must be fully proved (for) Article XIX is 
an exceptional measure and must therefore be interpreted rcstric- 
tivcly.’*^ The condiuons stipulated in the Article, unforeseen 
development and increased imports of the product threatening 
injur>’ had not been fulfilled. There was no relationship of cause 
and effect between the increase and the obligations undertaken 
by the United States under the Agreement, and in any sense the 
particular increase was not ‘ unforeseen.’ ** 

The United States had previously fonvarded to the Con¬ 
tracting Parties a communication of intention to witlidraw the 
concessions on hatters’ fur.*’ 

The Contracting Parties discussed the matter thoroughly, 
countries other than the United States and Czcchosloiakia 
taking part in the discussion. As the consultation procedure 
eniTsagcd by Article XIX (2) had not been follo^vcd by the 
parties, Czcdioslov’akia and the United States were directed to 
consult with each other and report. The United States liad 
consulted with all other contracting parties materially interested 
in the matter and had come to an agreement with tliem. 

Tlie consultation recommended by the Contracting Parties 
did not succeed. The Contracting Panics therefore appointed 

Memorandum by the Czechoslovakian Government dated KovTmber 7» 
1950; Appendix B, pp. 35-8. 

ibid., p. 35. 

t'tu'd., pp. 35-€. , • ' n 1 

Communication from the Actinir Chairman of the United Stalei Delep- 
tion, dated October 19, 1950, ibid.. Appendix A, pp. 31-4- 
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a Working Party to examine the question and report, and tlicir 
report ^vas accepted at the Sixth Session.^'® 

The main conclusions of the report u’erc as follm'.'s: 

(1) The United States acted in good faith (page 29 of the 
report). 

(2) It ^vould not be proper to regard the consequent rnth- 
drawal of a tariff concession as tpso facto contrary' to Article XIX 
unless the weight attached by the government concerned to 
relevant factors was clearly unreasonably great (page 29 of the 
report). 

Tlie phrase ‘such factors’ indicates both international and 
domestic factors. 

(3) The mere change in the fashion alone cannot be con¬ 
sidered to be an unforeseen circumstance ^\^thm the meaning of 
the Article (page la of the report). 

(4) But in this particular case the United States’ negotiators 
in 1947 could not have foreseen the change, its extent, or its 
prolonged duration (page 12 of the report). 

(5) The condition of Article XIX that the increase in imports 
must be due to unforeseen developments and to the effect of the 
tariff concessions can therefore be considered to have been ful¬ 
filled (page 13). 

(6) After examining the available data (sec from page 14 to 
page 21 of the Report for the data) tlic Working Party came to 
the conclusion that tlic increased imports had caused or tlircat- 
cned some ad%'crsc effect to the United States producers (pagr.‘ 22). 

(7) The data do not prove or dLspro\c whcdier there \\'as 
‘serioas injury'’ as contemplated by' Article XIX (i) (page 22). 

(8) ‘ Moreover the United States is not called upon to prove 
conclusively' that tlic degree of injury caused or threatened in diis 
case must be regarded as serious; since the question under con¬ 
sideration is whether or not they arc in breach of Article XIX, 
they arc entitled to the benefit of reasonable doubt’ (page 23). 

It is difficult to agree with this conclusion, for the conclusion 
on die benefit of reasonable doubt docs not appear to be justified. 
Tlic question the ^Vorking Party ought to ha\'c considered is not 

ibid. Czcchoslovnkia did not ncrce wtli the conclusion? of the Report. 
It was acrccd ih.at because of its v,aluc in rcl.ition to tfje interpretation 
of Article XIX, the text of the Report should be puinished. For the 
infonn.otion given in this note .and above, see the Prcf-icc to the R.eport, 
pp. 5-6. 
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^vhether there is a breach of Article XIX (i) but ivhcihcr there 
^v•as a fulfilment of the conditions in that Article. 

There is a fundamental difference betivecn this Article and 
some other Articles of GATT {e.g.. Article XI, Elimination of 
Quantitative Restrictions), which prohibit certain actions. If a 
complaint is brought under these Articles the question arises as to 
svhether there is a breach, and then the granting of a benefit (rf 
doubt may be justified. Artidc XIX, on the other hand, is an 
exception or escape danse. A contracting party b given the right 
to suspend, ^v•ithdra^v or modify an obligation or a concession 
if certain conditions are fulfilled. One b that there must be 
serious injur)’, so the existence of serious injury’ must be a con¬ 
dition precedent to the cxerdsc of the right conferred. The 
burden of pim-ing the existence of such serious injury should 
therefore lie on the party’ svho proposes to exercise the right, and 
unless and until that duty b discharged the right of suspension 
of obligations should not be available. 

The other case which was dedded by the Contracting Parties 
tvas that of the increase of United States duty on dried figs." 
The United States first nullified the concessions and then notified 
the Contracting Parties. The procedure adopted by the United 
States b therefore that of Artidc XIX {2), tvhich provides that 
* in critical circumstances where delay would cause iimagc which 
it would be difficult to repair, action imder paragraph 1 of tius 
Artidc may be taken provisionally without prior consultation, 
on the condition that consultation shall be effected immediately.’ 
Such consultations were initiated with Turkey and Greece, the 
affected parties, Turkey took counter measures to prevent 
dama^ consequent upon the United States’ measures, as pro¬ 
vided in paragraph 3 (b), and thb was approved by the Con¬ 
tracting Parties. They approved the most satbfactory sdu- 
tion of the matter—a restoration by the United States of the 
concession on dried figs.®* 

Two other treaties may be quoted as containing almost similar 
provisions for the withdrawal or mcxlification of concesions in 
the emergency caused by an increase of imports of products 
arising out of the operation of the most favoured nation daiue. 
These w'ere the Treaty between the Union of South Africa and 

** Basic Instniments, FinfSup;»., pp- a8-30._ _ , _ 

** ibid., p. 30. For further mfonnatioD, ice ibid.. Second Sup?., F?- 2^”- 
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the Netherlands of 1935"" and the Treaty between die United 
States and the Economic Union of Belgium and Luxembourg of 

1937“ 


Waivers 

In addidon to die dudes of a contracting party to consult, 
review and inform in die interest of the other contracting parties 
in a spirit of good ncighbourliness, is die power of the Con* 
traedng Parties to give a ivaivcr of certain obligadons. \Vhcn a 
contracting party is unable to fulfil these obligations, dirough 
extreme difficulties in its economic conditions or odicr cxccp- 
donal circumstances, it would be bodi uncharitable and imprac¬ 
ticable to insist upon dicir fulfilment. In such eases, the Con¬ 
tracting Parties arc empowered to release the contraedng party 
from its obligadons to the extent necessary' to overcome the hard¬ 
ships. The main provisions for release or \vaivcr arc contained 
in Articles XXV (5), XVIII (7) (a), XXIV (10) and VI (6). 

Article XXV (5) (a) provides that in cxccpdonal circum¬ 
stances not elsewhere provided for in die Agreement, the Con¬ 
tracting Parties may waive an obligation imposed upon a con¬ 
tracting party by the Agreement. Tlic decision to give such a 
waiver must be approved by two-thirds majority of the votes 
cast, and this majority must comprise more than half die 
Contracting Parties. By a similar vote, die Contracting Parties 
may define certain categories of cxccpdonal circumstances. 
They may also prescribe such criteria as may be necessary' for 
the applicadon of die waiver. 

The general principle of international law as stated in the 
Separate Opinion of Judge Altamara in the Meuse ease (1937) 
is that as long as a treaty remains in force it mu.ct be observed 
as it stands. It is not for the treaty to adapt itself to conditions. 
But if those condidons arc of compelling nature, compliance 
with them ivould necessitate another irLStrument.*’ It follows 
from this statement dial if new circumstances of a compelling 
nature arise, the whole treaty if necessary’, or part of the treaty 
or the obligations of a party to die treaty, may be annulled or 
modified. Tlic waiver clause in the Agreement embodies this 

Article 4. 

Article 3. 

“ P.G.I.J. Series A/B, No. 70, p. 43. 
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principle. The essence of this clause is that in the changed cir¬ 
cumstances it may not be equitable to insist upon the fulfilment 
of certain obligations. The waiver clause enables a contractin*^ 
party to take or abstain from taking certain actions wthout a 
formal breach of its obligations. 

In the Russian Indemnity case (1912) the Permanent Court 
of Arbitration held that the exception of force majeure could 
be pleaded in international law as well as in private law. The 
obligation of a State to carry out treaties cannot hold good if by 
doing so the very existence of that State is endangered and if this 
observance of international duty should prove self-destructive.** 
It seems that the exceptional circumstances contemplated in 
Article XXV (5) (a) are covered by the principle of ]orce 
majeure. The Czechoslovakian view seems to have been that 
the term ‘ exceptional circumstances’ refers to natural calamities 
tvhich threaten the entire economic well-being of the State. 

In the case of the NalionaHly Decrees in Tunis and Morocco 
(1923) the principle of clausula rebus sic stantibus was recog¬ 
nised.*^ If new circumstances arise which alter the funda¬ 
mental assumptions on tvhich a treaty tvas originally based, an 
alteration, or annulment of the treaty may be justified. Similarly, 
changes in the original circiunstances under ^vhich an obligation 
was undertaken by a contracting party, may require a modifica¬ 
tion of, or ^vaive^ of, its obligations. 

It must be mentioned that the power conferred on the Con¬ 
tracting Parties to define certain categories of exceptional cir¬ 
cumstances,®* enables them to grant ^vaivers on a more liberal 
scale. The GA’ 1 ' 1 ’ practice shows that many of the rvaivers 
Avere not covered either by the principle of vis major or clausula 
rebus sic stantibus. Most of the waivers involved exemptions 
from most favoured nation obligations. Most of these waivere 
and their legal implications are discussed elsewhere.®* 

Article XVIII (7) (a) empowers the Contracting Parties to 

S8 I H.C.R., pp. 297-328 at p. 315. 

P.G.I.J. Senes B, No 4 , p. 99- The principle is also embodied jn the 
London Protocol of January 17, 1871, and in Article 19 of the Treaty’ 
of Versailles. 

« Article XXV (5) (a) (i). , , ^ 

** The most important of these are: The waiver granted to Prance w 
permit the formation of a customs union svith Italy; the waher granteo 
to the Schuman countries; to the United Kingdom in connection wtn 
items not bound in Schedule XDC; and to the U.S. in relation to the 
Trust Territories. All these are discussed under the appropriate headings. 
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release a contracring party from its obligations under special 
circumstances mentioned in the Article. A contracting party 
intending to introduce certain measures for its economic de¬ 
velopment or reconstruction, must inform the Contracting 
Parties if such measures are in conflict with its obligations under 
tlic Agreement. K the Contracting Parties, having particular 
regard to the need for economic development and reconstruction 
of the contracting party concerned, arc satisfied, tliey may grant 
a release.'® The Contracting Parties gave such a release to 
Ceylon in 1949.®^ Tliis related to leather goods, pl)avood, shark 
liver oil and textiles.'® 

In the formation of a customs union or free trade area the 
Contracting Parties may, by two-tliirds majority, approve pro¬ 
posals which do not fully comply with the requirements for the 
institution of such unions or areas. Ho\vcver, die Contracting 
Parties have to be satisfied Uiat tlic proposals in question %vill 
lead ultimately to the establishment of a customs union or free 
trade area.'® Tliis provision, along ^vith Article XXIV (5), 
^vliich states that the provisions of the Agreement should not 
prevent a contracting party from csLablishing a customs union 
provided the nccessar)’ requirements arc fulfilled, would permit 
to grant a tvaiver of the obligations of contracting parties con¬ 
cerned. 

Article VI (6) prohibits tlic contracting parties from impos¬ 
ing any anti-dumping or countervailing duty unless tlic dump¬ 
ing or subsidisation ivhich such imposition is designed to oflTset 
seriously tlircatcns tlic domestic industr)'. The Contracting 
Parties arc, hoii’cvcr, authorised to gii’c a ivaivcr of tlic 
obligations under this pro^dsion if the dumping or .subsidkation 
on the part of another country' threatens the domestic indiLstn,' 
of any one or more of the other contracting parties. This pro- 
vi.sion is very significant. International law admits the right 
of self-defence'^ and tlic right of imposing anti-dumping or 

Tlicsc provisions arc discussed in detail in connection with Govcrrimcn!.aI 
Assistance, sec ante, pp. 179-52. 

'•t Basic Instruments, Vol. II. pp. ttt- 6 . 

For further details, sec the Report of the Working P.arty, Basic Instru¬ 
ments, Vol. II, pp. 65-70. . . . j . A,, 

Article XXIV (to). Tins pros-ision js discussed in detail in Chap. to. 
post, pp. 242 et scq. See also the same chapter for the ssMiivers granted 
in this connection. 

«« For a detailed discussion of the principle, sec B. Cheng, General 
Principles of Leu.', 1053, pp. 02-9. 
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ccnintcn-iiiling duties to pm-ent serious injury to one’s cn-.-n 
domestic industty is only an extension of the right of self, 
defence. Tljc u-aiver enabling a contracting pany to impor. 
these duties in defence of the interests of anotlicr contracting 
party, however, goes bc)X)nd the right of sclf*<lcfcncc. It 
embodies the principle of good ncighbouriincss, the benefit of 
which, ho^vcvc^, is limited to the contracting parties only. 

CON'CLUSION' 

One has to agree with the critics of the Agreement that it b 
riddled u-ith a number of exceptions and escape clauses uhldi 
arc \cr>' wide. Tlicrc is great scope for mtsclucf should an 
un':crupulous party desire to take shelter under them. 

Tlic GATT practice lias, however, sho\s*n d\at the number 
of occasions on wliich resort to these clauses ha.s Iiccn made 
arc very few. Tlicre arc various rc.'isons for this. Pride of place 
goes to the principle of equity contained in Article XXIII, 
which enables an aggrieved contracting pitrty to claim com* 
pensation for the actions of another contracting party, even if 
such actions tlo not constitute a Ndolation of ilic Agreement. 
Coascquently even an unscrupulous contracting party would be 
reluctant to take injuriotts actiom altliotigli it cotild take 
protection under one of the escape cbuscs. 

Another rca-son lies in ilic fear of retaliation. Should a 
contracting party m.akc an nnjustin.iblc and injuriom resort 
to an escape clause, the other contracting parties can do like¬ 
wise. Tlic possibility of such retaliation is in most eases a 
sufficient deterrent. 

Tliirdly, the principle of good ncighbourlincss has presented 
the Contracting Parties from introducing measures harmful to 
one or more of tlxem, evert tliougU tcduiically sudi measures 
might not be a delation of the Agreement. 

Tlic observance of tlic Agreement in good faith b another 
import.nnt factor. Tliis has prevented the contracting parties 
from resorting to the escape clause c.xcept in extreme cases. 
Fin.ally, the consultation procedures which the contracting 
parties have de\-clopcd and the effident machinery whidi they 
iiavc evolved have facilitated, to a large extent, the spe^y. 
satisfactory tlccislon of disputes which arise out of the apphea* 
tion of the escape clauses and exceptions. 



Chapter 8 

STATE INTERVENTION 
Part One 

Quaktitattve Restriciions 

‘The objective that Quantitative Restrictions should in general 
be abolished is one of the rocks on which tlic General Agreement 
is built.’ ^ Quantitative restrictions are by tlicir \cr^’ nature 
incompatible ■with tlie basic principles behind GATT—non¬ 
discrimination, multilateralism and the expansion of tlic volume 
of world trade. They ‘ insulate domestic production and prices 
against the changing requirements of \vorld economy’ and pro¬ 
mote ‘ bilatcndism, discriminadon and regimentadon of private 
enterprise.’- The rigidity of quantitadvc restrictions is, in die 
first place, one of the most effeedve instalments of economic 
nadonalism. Furthermore, a most extensive bureaucratic inter¬ 
ference with private enterprise is necessarily involved. Finally, 
there may be discriminadon among foreign supplying countries 
diat arc competing for whatever trade happens to be left after 
the imposidon of die restrictions.'’ 

Tlie emergence of quandtadvc restrictions in die 1930s as a 
disturbing factor in international economic relations is well 
knowm."* Tlic attempts by the League to sponsor conceaed inter¬ 
national acdon for the removal of trade restrictions led to no 
tangible results. The Convention drawn up for dies puqiosc, 
although signed by twenty-one countries in 192 7,^ never came into 
force ois-ing to the failure of the requisite number of countries to 

^ Libcrcling World Trade—Second Report on the Operation of the 
Agreement, GATT, 1950, p. 12. 

^ C. tV'ilcox, A Charter for World Trade, i9.{8, Ch?.ptcr VII 1 . 

^ H. C. H.^wkin5, Commercial Treaties and Agreements, Principles and 
Practice, 1951, pp. 158-0. 

■* The follw.'inir two documents .arc very hcipfu! in this connection: 
Quantitative Trade Controls, Their Causes and picture, L.X. I’ubhcn- 
tions 19.43, II, A.5, Ch. 2: Remarks on Ike Present Phase of Inier- 
r.ationcl Economic Relations, L.N. H Economic and rinnr.ci.il J037, 
II.B, No. g. 

Convention on t!jc .\bolition of Import and Export Prohibiiionj and 
Restrictions, Geneva, 1927. 
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ratify it. In 1937, ho\ve\-cr, the signatories to tlic Agreement for 
the De\'clopmcnt of Commercial Exd^anges co\xnanlcti not to 
impose qu.iniitativc restrictions.* Tlits trend h.as been foUowcd 
by the Havana Charter (^Vrticlc 20) and by GAIT (Anide XI). 
In Uie latter, the provbions arc far more categorical tlian either 
lire pre-war attempts or its own principles in respect of the reduc¬ 
tion of customs duties. Article XI, subject to specified excep¬ 
tions, requires quantitative restrictions to be eliminated. 

General Elimination of Quantitative Restrictions 

No proliibitions or restrictions Oliver than duties, taxes or other 
charges may I>c applied by any contracting party against the 
products of anotlicr, or to its own exports for territories of other 
parties. It is immaterial whether .sucli prohibition.^ arc effected 
itirougli quotas, import or export licences or other mc.asurcs. In 
cfFecl Article XI paragraph i requires the elimination of qu.in- 
titative restrictions. 

To tliis broad proposition, however, there arc certain excep¬ 
tions. Export restrictions, for example, can be applied tempo-' 
rarily by a contracting party to prevent or relieve critical 
shortages of csscnU.1l foodstufTs or oilier products. Tliis recalls 
an oliscrvation of tfie Queen’s Advocate in 1886, that the prin¬ 
ciple that a treaty of commerce ‘ docs not prcv'cnt one of the 
contracting States from prohibiting in time of famine the exporta¬ 
tion of natural produce ncccssar>’ for the sustenance of the people! 
is a proposition of International Law which may lx: said to l>c 
well established by the reason of the thing and by the usage of’ 
Slates .'' 

Tliis exception contained in Article XI {2) (a) would allow a 
countr)’ to impose temporary export restrictions to meet any 
considerable rise in the domestic price of foodstufTs resulting from 
a rise in prices in other countries.* 

A second exception is to be found in the provision th.it pro- 
hibitioas or restrictions wlijcli arc nccess.iry to tlic application of 
standanls or regulations for the clzuBification, grading or market¬ 
ing of commodities in international trade, may l>c instituted. 


• Aercement for ihe Devciopnwpt of Comrr.errial Exchanrej. I937* 

Ankle *. . 

r Rrport by the Quecn’i Advocate, Au^st 28, 1686, FOS3. 

• Havana Iteports, 1. 14, p. 83. 
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This appears in paragraph 2 (b) and it covers govenimcntril 
measures ‘ relating to the orderly marketing of agricultural com¬ 
modities for ^vhich storage facilities in botli the country’ of origin 
and destination were insufficient.’ ® In this connection tlic ques¬ 
tion arose whether the Australian butter marketing scheme came 
\s’ithin tlie pumetv of this paragraph, and it was agreed that tliis 
and other similar schemes ‘ which required c.xport licences were 
covered by the c.xception.’ 

Thirdly, import restrictions on any agricultural or fisheries 
product necessary for the enforcement of certain govenimcntal 
measures are also exempted. Tliere arc three types of measures 
contemplated: 

(1) those restricting the quantities of a like domestic product 
permitted to be marketed or produced—if tlierc is no 
substantial domestic production of a like product the 
measures shall operate to restrict tlic quantities of a 
domestic product for w'hich the imported product can be 
directly substituted; or 

(2) those removing a temporary' surplus of a like domestic 
product, tliis rule being applicable to a substitute product 
if tlierc is no domestic production—here tlic surplus may 
be made available to certain groups of domestic con¬ 
sumers free of charge or at prices l>clow the current 
market level; and 

(3) those restricting die quantities produced of any animal 
product, the production of which Ls dependent on the 
imported product—in tliis ease die domestic pioducdon 
of the commodity must be relatively negligible. 

A suggestion w'as made that industrial products should also be 
included widiin die ambit of paragrapii 2 (c). It was pointed 
out, however, diat die problem of small producers faced with 
large catches or crops and requiring some degree of govern¬ 
mental intcr\’cndon w'as peculiar to fisheries and agriculture, and 
that ‘industrial producers did not suITer from the same dis¬ 
advantage and ivcrc usually ivcl! organised.’ ” 

As regards the interpretation of the phrase ‘restricted’ in 
pamgraph 2 (c), it was agreed that the ‘essential point was that 

^ Havana Reports, s. 2.5. p. 85. 

« EPCT/A/PV'/m, pp. 8-10. 
o EPCT/A/PV/ig, p. 42- 
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the measures of domestic restriction must effectively keep domes¬ 
tic output below the level which it would have obtained in the 
absence of restrictions.' 

Cases might arise in whidi restrictions on domestic produc¬ 
tions were not effectively enforced, and this, combined ^vith 
subsidies, could lead to misuse of the provisions of paragraph 
2 (c). In such a situation the consultation procedure contained 
in, Article XVI, relating to subsidies, would be available to an 
aggrieved party. It is essential that restrictions on domestic 
production should be effectively enforced, for unless this condi¬ 
tion is fulfilled restrictions on. imports cannot be justified.” 

Any contracting party instituting measures under paragraph 
2 (c)—that is, measures in respect of fisheries and agricultural 
products—should give public notice of the quantity or value of 
the product permitted to be imported. Similarly notice should 
also be given if any change in the quantity or value is made. 

Restrictions applied under paragraph 2 (c) (i)—restrictions. 
relating to the quantities of the like domestic product pcimittcd 
to be marketed or produced—should not operate to reduce the 
proportion of imports compared with domestic production. The 
proportion should be determined having regairi both to figures 
during a previous representative period, and to any special fac¬ 
tors affecting the pre^uct in question. 

The exceptional measures permitted by Article XI should not 
be used to cover protection of domestic industries at the expense of 
foreign competition. They are intended for the efficacious 
enforcement of certain specified internal controls, namely, 

‘ governmental measures necessitated by the special problems 
relating to the production and marketing of agricultural and 
fisheries products.’ ” 

The Contracting Parties were on one occasion asked to decide 
whether certain measures instituted by a contracting party 
amounted to an infringement of the provisions of Article XI. 
This was in connection with the import restrictions imposed by 
the United States on dairy products. The Contracting Parties 
found that there had been an infringement, and those preju¬ 
dicially affected ivere allowed recouise to Article XXIII (2).’* 

12 Havana Reports, s. i J, p. 89. 

tiW., s. 22, p. 90. 

1* EPGT/A/PV19, p. 44. 

Basic Instruments, VoJ. II, pp. 16—18. 
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The United Slates was asked to take ncccssar\’ steps to repeal 
the offending provisions of her relc\'ant domestic legislation and 
to report to the next Session. At the Tenth Session it ^vas com¬ 
plained tliat tlie United States had not taken satisfactory* steps 
and the Contracting Parties again concurred in the request of the 
Netherlands for authority to impose a restriction on imports of 
wheat flour from the United States.*’ 

Restrictions to Safeguard the Balance of Payments 

The majority' of the countries \vhich negotiated die Havana 
Charter and GATT had been maintaining quantitative restric¬ 
tions to safeguard their balance of paynnents. Coascquently, they 
accepted the restriction of imports cither by value or by quan¬ 
tity' designed to safeguard the external financial position and 
balance of payments as a practical measure and exception to the 
basic rule requiring the elimination of all quantitative restric¬ 
tions. Article XII (i)*‘ contains this exception. 

A contracting party' may' institute, maintain or intensify 
import restrictions to an extent necessary to forestall tlic imminent 
threat of, or to stop, a serious decline in its monetary rcscr\'cs 
(2 (a) (i)). Or again, if its monetary' reserves arc very low such 
restrictions may be imposed to achieve a reasonable increase 
(2 (a) (2)). In doing so any special factors which affect a con¬ 
tracting party’s rcscn'cs, including special externa! credits or 
otlicr available resources, have to be taken into consideration. 
Any such exceptional measures must only be maintained during 
a period, and to an extent, justified by the circumstances, and 
should be eliminated when conditions no longer justify them. 
Paragraph i docs not make it inaimbcnt upon tlic contracting 
parties to postpone the imposition of import restrictions until 
every otlicr possible corrective measure—such as exchange con¬ 
trol—has been tried and found inadequate. 

Tlie rate of decline in die rescr\-cs of a country depends upon 
a number of factor such as tlic size of the country, its need for 
rcscia cs, the variability of its trade, and the size of the rc<cr\xs.^^ 
A countiy ^silich had embarked on a programme of economic 
development which ^vas raising levels of production and forcipi 
>'■' Ir.teTr.ciioncl Tredf 1035, G.-\TT, IQ56, p. ipp. 

'■ See fost, p. 209 for "a dijcussioa of the proposed air.er.dniciu to this 
Article. 

ss E/GONT.5/C.3/SR.38, p. 3- 
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trade would probably ‘then be considered to have need for 
greater reserves than when its economic ability was at a lower 
level.’ 

In view of the economic adjustments necessitated by the 
^var, the difficulties arising from such adjustments should be taken 
into consideration by the Contracting Parties when taking 
decisions under Article XII. A contracting party which has 
instituted a domestic programme of full and pi^uctive employ¬ 
ment may experience a high level of demand for imports. No 
contracting party would be required to withdraw or modify 
restrictions on the ground that a change in the policies (full 
employment) referred to above would render unnecessary the 
restrictions which it is applying. A contracting party applying 
import restrictions may determine the incidence of restrictions in 
different products in such a way as to give priority to the 
importation of those products which are more essential in the 
light of its full employment polides. This permission was given 
‘so that a member can if necessary restrict the importation of 
consumer goods ^vithout restricting the importation of capital 
goods.’ 

In carrying out their domestic policies the Contracting Parties 
undertake to pay due regard to restoring an equilibrium in the 
balance of payments on a sound and lasting basis. Similar 
attention is to be paid to the economic employment of productive 
resources. They should not apply restrictior^s unreasonably to 
the importation of goods in minimum commercial quantities, 
and commercial samples. The restriction should not operate to 
prevent compliance >vith patent, trademark, copyxight or similar 
procedures. They should be applied in such a \vay as to avoid 
unnecessary damages to the commercial or economic interests of 
any other contracting party. 

The object of the phrase ‘ minimum commercial quantities ’ 
is to keep ‘ open the channels of trade to make it just worthwhile 
for the exporter to keep his sales organisation together in the 
overseas market.’ ^ It was stressed that, though the phrase was 
open to a \vide interpretation, the members acting in good faith 
should not disagree over it to a serious degree.*® 

19 ibid., pp. 2-3. 

20 London Report, p. 14. 

21 EPC3T/A/PV/28, p. 10. 

22 ibid. 
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Paragraphs 4 and 5 contain provisions for consultation, 
■which have already been discussed."^ One point, however, ^^•hicl^ 
was omitted may be mentioned here. The last sentence of para- 
graph 4 (a) states that ‘no contracting party should be required 
in tlic course of consultations under tlic sub-paragraph to indi¬ 
cate in advance the choice or timing of any particular mcasuixs 
^vhich it may ultimately determine to adopt.’ It was agreed that 
this ‘ provision should be retained not merely on the grounds of 
secrecy but also to suggest tiiat a member country consulting 
under paragraph 4 (a) should not be required to ha\'c completed 
its plans and to hat'e chosen c.xactly svhat it ^vas going to do.’ 

It may be noted that to avoid the stimulation of speculative trade 
and financial movements which may result from a premature 
disclosure of tlic institution, or modification of restrictions, the 
contracting parties are required to observ'c tlie utmost sccrccs' in 
tlic conduct of any consultations (paragraph 4 (c)). 

Another point worth noting here is tlie scope of the expression 
‘prima facie case’ in paragraph 4 (d). Tlie Contracting Parties, 
if they arc satisfied tliat there is a prima facie ease of the trade 
of a contracting party bang adversely affected by tlic restric¬ 
tions imposed, arc to submit their views to the parties in dLsputr, 
unth a view to setdement. The words ‘ prima facie case ’ were 
inserted to exclude frivolous complaints and to oblige countries 
to document to some extent any ease presented."’ 

A widespread application of restrictions could cause a general 
disequilibrium in international trade. Should .such a contingency 
arise the Contracting Parties, under paragraph 5, should initiate 
any nccessar)' discussions or consultations to remove die cause 
and correct it. 

TIic Contracting Parties had, not later dian January' i, 1951, 
to rc\’icw all restrictions existing at that date. The Contracting 
Parties did examine die restrictions still being applied, as 
required, and their findings were set out in an olTicial Report.*’’ 

See entr, p. 162. For the co.n^uh.’tion procedure .•'.dopted by i)ic 
Contractiri!; P.nrticr, see Basic Instrunenls, \'ol. II, pp. 89-113 .it p. 89. 
EPCT/.^/PV/4l, p. 35, 

EPCT/Cn/QR/PV/5, p. 21. 

Tlir Use of Quantitative Import RfstrtcUor.s to Safeguard Balance o; 
Baymenls, G.\'rT, 1951. The mnin topics dc.-ih wth in this Report arc: 
Methods of Restrictions. Trends of PoHc>-, Incidental EfTects of 

Reurictions, Consultations on the Continuance of Discrin'.ination and 
Conclusions. 
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These are some of the conclusions they reached: 

(1) Since 1945, and particularly since the Agrccmcni came 
into operation in 1948, economic recover^' and develop¬ 
ment have proceeded steadily; 

(2) an important part of the trade of most of the countries 
remains, ho^vcver, subject to governmental restrictions 
based on balance of payments grounds; 

(3) after the middle of 1950, as a result of improved balance 
of payments and reserve positions, there was a tendency 
in many countries to increase their imports; 

(4) in framing both internal and external economic policies, 
governments should take into account the possibilities of 
the repercussions of sudi policies on the economic interests 
of other countries, and 

(5) the obligations which each contracting party has assumed 
under the Agreement inx-olvc tJic continuous review by 
governments of their restrictive and discriminatory prac¬ 
tices and the remov'al of any measures which are not 
strictly justifiable on balance of payment grounds.*’ 

Non’diseriminatory Administration of Quantitative Restrictions 

The Contracting Parties arc required to administer quanti¬ 
tative restrictions in a non-discriminatory way (Article XIII (i)). 
In the application of tlicse restrictions they should aim at a dis¬ 
tribution of trade which approaches as closely as possible the 
shares >vhich the v'arious contracting parties could expect to 
obtain if such restrictions were not imposed (Article XIII (2)). 
For the attainment of this end, four niles should be observed. In 
the first place, if practicable, the total amount of each product 
to be imported in the future (global qtiola) should be announced 
in advance. Secondly, wltcrc quotas arc not practicable, import 
licences or permits without quota may be issued. Thirdly, except 
for the purposes of operating quotas allocated under the next 
rule, no contracting party should require tliat licences or permits 
be used in such a ^vay as to create discrimination between tlic 
contracting parties. In this matter the question was raised at 
Geneva as to whctlicr a member was permitted to require an 
import licence or to use a permit for the importation of a prociuct 
from a particular country' or source, for balance of payment 

ibid., ConclusionJ, pp. 3 ^- 4 - 
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reasons. It was stated that Article XV {9) (b) took due account 
of this problem.” Article (9) (b) states that nothing in the 
Agreement should preclude tlie use by a contracting party of 
restrictions or controls on imports or exports the sole effect of 
which, additional to the effects permitted under Articles XI, 
XII, XIII, and XTV^ is to make operative such exchange controls 
or exchange restrictions. 

Finally, a global quota may be open for imports from any 
source or it may be divided among supplying countries. If it is 
so divided, the allocation is to be made as far as possible by 
agreement "with contracting parties materially interested in the 
product concerned. 'Where this method is impracticable, tlic 
allocation may be made on the basis of a representative period 
formula, due account being taken of any special factors. Tliis 
rule should not be frustrated indirectly by the manipulation of 
conditions and formalities governing the distribution of quotas. 

There has been no instance, however, in ^vhich multilateral 
agreement has been sought for the division of quotas among 
supplying countries,'® and the representative period metliod is 
seldom applied. As a result of the prevailing practice of dis¬ 
crimination under Article XW, the procedures for the allocation 
of quotas are adapted to the overriding coasideration of 'tlic 
availability of the currency- in which payment ^vill have to be 
made. If quotas arc fixed at all they arc fixed eitlicr in relation 
to earnings of foreign currencies or bilaterally in negotiation willi 
countries of supply. But often the restriction is effected adminis¬ 
tratively by the treatment of individual applications for licences.”’’ 
As has already been observed, strict adherence to the principle 
of equality contained in the most favoured nation claa'c m?.y 
not be possible or desirable in the matter of allocation of quotas. 
The representative period formula provides, of course, such an 
equitable basis,®^ but from experience it seems that even this 


” EPCT/163, p. 23. 

-- Even though this practice sull continues, bilateral trade agreements pro¬ 
viding for quotas are often entered into in connection svith bilateral 
payments arrangements. * It is interesting to note that in the past ■v’car 
there have been developed scs'cral pasments arrangements which aim at 
avoiding the rigidity and inconveniences of the brlateralism by bringing 
more than tsvo parties into pasTnent relationship.’ Jr.'.crnational Trade 
/P55» GATT, 1956, p. 174. ' . . , 

^0 The Use of Quantitative Import Restrictions to Safeguard Balances of 
Payments, G.ATT, 1951, p. 13. 

Sec ante, pp, 150, 151. 
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equitable treatment is abandoned by resorting to the exception 
to non-discrimination provided under Article XIV. The nsult 
must therefore be that in actual practice the most favoured 
nation clause is inoperati%-c so far as quantitative restrictions arc 
concerned. 

The Contracting Parties arc also required to give necessary 
information to each other concerning the restrictions (paragraph 
3 (a)), and to give public notice of the fixing of quotas (3 (b)), 
and in the allocation of quotas amongst suppling countries (3 (c)). 

The provisions of the Article should apply to tarilT quotas. 
Under a tariff quota a fixed quantity of a specified product is 
permitted to be imported into a country with a loucr larifi. 
Tariff quotas svere often used in order to facilitate frontier 
trade.** It is ako a device to prevent undue increase in imports. 
The brakes on imports are automatically applied in the form of 
the higher tarifl rate when a specific level k reached.** AVhat- 
cver may be the purpose of the tariff quotas, however, Uicy 
involve an esusion of the most favoured nation clause. 

Finally, reference must be made to Article XII (2) (b) which 
permits licensing s^'stems without quota, thus giving more scope 
for administrative discrimination. Tlic dangers of thb practice 
have been recognised, and tlicrcforc the licensing sj’stcm without 
quotas has been prohibited in certain bilateral treaties.** With 
the General Agreement, however, the only guarantee ag.iinst the 
misuse of this paragraph lies in the principle of good faitli. That 
this is, indeed, an cftcclivc deterrent has been proved by the 
absence of any complaint before the Contracting Parties in this 
matter. 

Exceptions to the Rule of Non-discrimination 

The rule of non-discrimination laid down in Article XIII is 
immediately followed by the exceptions in Article XIV. The 
Contracting Parties recognised that the aftermath of die war 
created difficult problems of economic adjustment, sshich do not 
permit tlic immediate full achievement of a non-dlccriminatory 

« II. Ilcustr, ConiTol of IniernaSional Tiait, p. v<heTC r«fercnce 
ij alio wade to two trcatJei containing provisioni for tarifl quotai: the 
Tre.'\ty betwten Finland and Germany, March t6, 1931, and the Treaty 
between France and Gennany May 4, iga?. 

ii. C. Hawlinj, Commercial Ttealitt end Aereements, 1951, p. *7*-, 

** e-S; Trade Amcement betwren the United StaicJ and the Aryeclin^, 
194(1 Article 111. 
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administration of quantitative restrictions. Certain exceptional 
transitional period arrangements were therefore permitted, and 
they may be adopted without prior approval.^® 

The Contracting Parties have two sets of rules to choose 
from. The first (the Havana Option)^' is contained in Article 
XIV. This permits: 

(1) The maintenance of discriminatory trade restrictions 
having an effect equivalent to exchange restrictioas which 
the contracting party concerned may at the time apply 
under Article XIV of the Articles of Agreement of tlie 
International Monetary Fund and Article XIV (r) (b); 
and 

(2) the maintenance and adaptation to changing circum¬ 
stances of any discrimination involved in balance of 
payment import restrictions which were being applied on 
March i, 1948, but %vhich would not be covered by 
(i) above (Article XIV (i) (c)). 

Any contracting party which signed the Protocol of ProNosional 
Application before July i, 1948, could elect, by written notice to 
tlic Contracting Parties before January i, 1949, to be governed 
by the provisions of Annex J of the Agreement. This is called 
the Geneva Option’^ (Article XIV (i) (d)). Annex J permits 
the discriminating administration of their balance of payment 
import restrictions in such a way as to increase the total of their 
imports above the level \vhich could be obtained if restrictions 
were applied \vithout discrimination between sources of supply 
(Annex J, paragraph i (a)). This permission is subject to the 
following provisions: 

(i) The levels of delivered prices of imported products should 
not be substantially higher than lliosc for comparable 
goods available from other countries and the excess of 
prices is progressively reduced; 


Havana Reports, s. ao, p. 99. 

In taking advantage of c.xccptions to the rule of non-discrimination 
fifteen contracting parties were acting under the provisions of paragraph 
I (b) and/or i' (c) of Article XIV. These countries were: .Australia, 
Brazil, Chile, Czechoslovakia, Denmark, Finland, France, Greece, India, 
Italy, the Netherlands, New Zc.aland, Norway, Pakistan .and Sweden. 
Five contracting parties were acting under Annex J: Canada. Ceylon, 
Southern Rhodesia, Union of South Africa, and the United Kingdom. 
Sec First Report on the Discriminatory Application of Import Restric¬ 
tions, G.ATT, 1950, p. 7, footnote. 
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(2) a contracting party should not take such action ‘as 
part of any arrangement’ by which the gold or con* 
vertible currency it received from its exports to other 
contracting parties not parties to the arrangement is 
appreciably reduced below the level it could have other¬ 
wise attained; and 

(3) the action should not cause unnecessary damage to the 
economic interests of other contracting parties. 

The phrase ‘part of any arrangement’ is meant to denote that 
countries ‘should not be parties to any arrangement ^vhich 
diverts their exports arvay from markets ^vhere they can norm¬ 
ally earn hard currency, which is, of course, available for expen¬ 
diture in any country, and thus remove to that extent the need 
for operating under this Article.’ ** 

Procedures of Consultation under Article XIV and Annex J 

The Contracting Parties had to make a yearly report—the 
first not later than March 1, 1950—on any action still being 
taken under sub-paragraphs (b) and (c) of Article XIV (i) or 
luider Annex J. In addition, after March 1952, parties still 
taking action under Annex J have, each year, to consult the 
Contracting Parties, who, if necessary may still impose time 
limits. The Contracting Parties may also, if they deem fit, 
recommend the teimination of tire exceptional measures taken 
under this Article or under Annex J. 

The Contracting Parties are empowered, in tire case of a 
contracting party applying import restrictions under Article XII 
(Balance of Payments) to waive the non-discrimination rule 
under Article XIII. Such a waiver, however, must be tem¬ 
porary, and only apply to a relatively small part of the external 
trade. The communal benefit should then greatly exceed any 
injury to the trade of a particular party. In the granting of 
such a w^ver, it is unimportant whether the transition period 
arrangements of the country in question have terminated pur¬ 
suant to paragraph i (f) of tiiis Article (Article XIV (2)). 

Paragraph 2 of the Armex provides that a country taking 
action under paragraph i should keep the Contracting Parties 
regularly informed regarding such actions, and should provide 
any available relevant informati^on they may request. 

S» EPGT/A/PV/41, p. 48. 
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If at any time tlie Contracting Parties find that tlic restric¬ 
tions arc applied in a discriminatory manner, in violation of 
paragraph i of the Annex, the contracting party must abate 
the offending discrimination \vithin sixty days. Any such action, 
however, shall not be open to challenge on the ground tliat it is 
inconsistent with the provisions of Article XIII, prowding it has 
been approved by the Contracting Parties at the request of a 
contracting party under a procedure analogous to that of Article 
XII (4) (c). 

Exceptions to the Principle of Non-discrimination with regard to 
measures under Article XII 

The requirement of non-discrimination in Article XIII should 
not preclude restrictions in accordance with the provisions of 
Article XII {i.e., imposition of restrictions to safcguaiff balance 
of payments) against imports from other countries by a group of 
temtories having a common quota in the International Monetary 
Fund, or to assist another country whose economy has been dis¬ 
rupted by war. Tlie former restrictions, however, should be in 
every way consistent ^vith the provisions of Article XIII, and 
must not involve substantial departure from its provisions. 

A contracting party which is applying import restrictions 
under Article XII, irrespective of the pro\Tsions under Articles 
XI to XV, is permitted to apply certain restrictive measures, if 
such measures arc instituted to direct its exports in such a manner 
as to earn it currencies which it can use ^vithout deviation from 
the requirements of Article XIII. 

Aiticles XI to XV do not exclude a contracting party from 
imposing quantitative restrictions \vhich have an effect equiva¬ 
lent to tlie exchange restrictions authorised under Article VII (3) 
(b) of the Articles of Agreement of tlic International Monctar)' 
Fund. It can also resort to such restrictions under the preferen¬ 
tial airangemcnts provided in Annex A of the Agreement pend¬ 
ing tlie outcome of tlte negotiations mentioned therein. Tlie 
Preparator)' Committee considered the question of the treatment 
of certain e.xisting preferential arrangements which were estab¬ 
lished under international agreements but not affected by tlic 
nonnal method of a difference in rates of dut\'.’'' It was recom¬ 
mended that such arrangements as remained after the conclusion 
■■'s EPCT/141, p. 2. 
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of the Geneva negotiations should be dealt ^vith by a provision 
in GATT/® It was agreed that only a limited number of com¬ 
modities fell under this heading and the conc^ons relating to 
them should be treated on the same footing as concessions in 
respect of particular tariff or preference items/* 

It was intended to confer equal rights on those countries 
which accepted the Havana Option and those which accepted 
the Geneva Option. Sub-paragraph r (g) and (h) tvere drawn 
up to ensure this equality, after taking into account the pro¬ 
cedures laid down in Article XV of the Articles of the Inter¬ 
national Monetary Fund/* One inequality, however, remains. 
The Geneva Option countries have to consult each year ^vith the 
Contracting Parties, while the Havana Option countries ^^•e^e 
exempted from this obligation. According to the proposed 
amendments to this Article this distinction is to be eliminated, 
and the funrtions fulfilled by the Contracting Parties under the 
present Article XIV are to be carried out by the proposed 
OTG/* 


Exchange Arrangements 

The provisions in Article XV which provide for the co-opera¬ 
tion of the Contracting Parties with the International Monetary 
Fund, are closely related to the problem of quantitative restric¬ 
tions. The procedure and arrangements contemplated in this 
Article have been discussed elsewhere, but the stipulations 
referring to quantitative restrictions have still to be examined. 

Paragraph i requires the Contracting Parties to seek 
co-operation Avilh the Fund >viih a view to co-ordinating policies 
concerning exchange questions "within the jurisdiction of the 
Fund, and on questions of quantitative restrictions. The Gon- 
Parties, aw. at the sawe timft Coebiddm ta frustrate the 
intent of the provisions of the Agreement by exchange action 
(paragraph 3). 

A contracting party, however, is not precluded by any 
provision in the Agreement from using restrictions or controls 
on imports or exports, the sole effect of ^vhich, over and above 
those permitted under Articles XI to XIV inclusive, is to make 


London Report, p. 12. 

«» EPCT/C.11/PV13, p. 27. 

Havana Reports, i. ~ ^ - 

For the proposed amendments to Article XIV, see Cmd. 94*3/ PP- *7“*®- 



Quantitative Restrictions 207 

effective such exchange controls or exchange restrictions (para- 
graph 9 (b)). This sub-paragraph thus enables a contracting 
party to take certain enforcement measures even if they con¬ 
travene GATT obligations, provided tliey arc designed to make 
effective permitted exchange controls or exchange restrictioas. 

A right which cannot be exercised, because of a lack of 
means to do so, is of no practical use, and it is in this connection 
that the provision of tliis sub-paragraph has to be viewed. An 
example of this is provided by the wording suggested by the 
Preparatory Committee: ‘ Nothing in this section is intended to 
preclude a member from requiring that its exporters accept 
only its own currency or the currencies of any one or more 
members of the International Monetary Fund as it may specify 
in payment for exports.’ ** The interpretative note to Article 24 
of the Havana Charter gives another example.^® Again, ho\v- 
cver, the overriding principles of good faitli must govern, and 
the exercise of tlus right must be reasonable and non-discrimina- 
tory. 

The Operation of Quantitative Restrictions in Practice 

(A) Discriminatory Application of Import Restrictions, 
Article XIV (i) (g) of GATT required the Contracting Parties 
to make a report not later tlian March i, 1950, on any action 
being taken by individual contracting parties under the tran¬ 
sitional period arrangements provided in Article XIV (i). In 
pursuance of this provision, a report was prepared and approved 
by tlie Contracting Parties who, after discovering tliat twenty 
countries were taking action under the Havana Option, and fi\ e 
under the Genev^a Option, set out the following conclusions^* : 

(i) They considered that the rule of non-discrimination 
‘if strictly enforced would necessitate uniform import 
restrictions and tliis might require certain countries to 
contract otlier imports from some sources while they still 

EPCT/W/aas, p. 35. 

‘ Another example would be that of a Member which specifics on an 
import licence the country' from which the goods may be imported for 
the purpose not of introducing any additional clement of discrimination 
on its import licensing system but of enforcing permissible c.xcliange 
controls.’ Cmd. 7375, p. 88._ _ _ . . 

First Report on the Discriminatory Application of Import Restrictions, 
G.\TT, 1950. 

*' ibid., p. 7. 
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possessed unutilised means of financing such imports. It 
may therefore be claimed that by departure from the 
rule of non-discrimination, it has been possible to bring 
about an increase in the total trade of countries in 
balance of payment difficulties.’ 

(2) It was stressed that the administrative basis of all 
restrictions is a general prohibition of imports, and to 
this exemptions are granted. \Vith restrictions applied 
for balance of payment reasons, the fundamental con¬ 
sideration is the actual or prospective availability of the 
currency in which payment is to be made.** 

(3) Contracting parties establishing quotas for export and 
import under bilateral agreements had indicated that 
the allocation of such quotas ^vas usually affected by 
price and other commercial considerations.*® 

(4) In some cases the degree of discrimination ejKrcised by 
a country is determined entirely unilaterally by that 
country, whilst in others it is governed to a greater or 
lesser extent by the existence of bilateral or group 
arrangements.*^ 

(5) It ^vas also found that * restrictions arc imposed by each 
member of the sterling area against those countries ^vith 
tvhich the sterling area as a whole is in balance of pay¬ 
ment difficulties or in other ^vo^ds against countries 
whose currencies are hard relative to sterling.’ 

(6) Again, members of the OEEC while maintaining the 
long-term aim of restoring a universal multilateral trade 
system, have embarked upon a programme of trade 
liberalisation among themselves which has not generally 
been c.xtended in the same degree to non-members.®* 

(7) The report conridcred that the action taken under 
Article XIV and Aimcx J has been effective in so far 
as trade among the contracting parties is concerned, in 

ibid. 

ibid., p. 8. 
ibid., p. ro. 
ibid. 

ibid., p. 13. . ,. . . 

Si.ibid., p. 14. Thh trend among the OEEC countnes should be \\afched 
\er>’ carefully by the Contracting Parties. Taking shelter behind the 
exceptions to non-discrimination prowdrf by Article XIV, a preferential 
gr^P may be created which vremid tnolate the most favoured nation 
clai^ and the basic spirit of equality and non-discrimination. 
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that the twenty countries applying restrictions have 
encouraged the expansion of trade among themselves 
while reducing purchases in convertible currencies, 
notably in United States dollars and S\viss francs, and 
thus avoiding unfavourable trade balances that would 
require settlement in these currencies or in gold.®^ 

(8) Finally, it was pointed out that tlie discriminatory 
import restrictions have adversely affected the export 
trade of several countries.®’ 

Apart from these conclusions, however, it is to be noted 
that the Report did not make any specific recommendadons. 

(B) The Use of Quantitative Restrictions for Protective and 
other Commercial Purposes. At the Fourth Session of the 
Contracting Parties in 1950, a Working Party was appointed 
to examine the application of quantitative restrictions by various 
contracting parties. This Working Party held meetings, exam¬ 
ined the question according to their terms of reference, and 
submitted a report®^ which was approved by the Contracting 
Parties. 

(i) Export Restrictions 

The following Articles were considered to be relevant to the 
problem at issue, and the report gives the result of the examina¬ 
tion of the practices carried on by different countries in tlic fight 
of these Articles: 

Article XI General elimination of Quantita¬ 

tive restrictions. 

Article XIII Non-discriminatory Administra¬ 

tion of Quantitative Restrictions. 
Article XIV (2), (4) and (5) Exception to the Rule of Non¬ 

discrimination. 

Article XV (9) (b) Exchange Arrangements. 

Article XX General Exceptions. 

Four types of export restrictions instituted by various con¬ 
tracting parties were sho^vn to fall outside the exceptions pro¬ 
vided for in these Articles®’; 

ibid., p. 15. 

55 ibid. 

50 The Use of QuaiUitativc Restrictions for Protective and other Com¬ 
mercial Purposes, GATT, 1950. 

5 ? ibid., pp. 5-6. 
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(a) export restrictions used by a contracting party for the 
purpose of obtaining the relaxation of another contracting party’s 
import restrictions; 

(b) export restrictions used by a contracting party to obtain 
a relaxation of another contracting party’s export restrictions on 
commodities in local or general short supply, or otherwise to 
obtain an advantage in the procurement from another contracting 
party of such commodities; 

(c) restrictions used by a contracting party on the export ol 
raw materials in order to protect or promote a domestic fabricat¬ 
ing industry; and 

(d) export restricticms used by a contracting party to avad 
price competition among exporters. 

As regards the firet type of restrictions, the report concludes 
that ‘the use of export restrictions as a bargaining weapon to 
obtain the relaxation of import restrictions was inconsistent with 
the provisions of the Agreement ’ but that ‘ whether any particular 
export restriction could justly be regarded as having the assumed 
purpose tvould depend upon the facts in each case.’ ” In the 
case of the second type of restrictions, it stated that apart from 
the situations to which the provisions of Article XX (i r) (a) arc 
applicable, the practice is inconsistent with the provisions of the' 
A^ement.” The third types were also inconsistent with tlte 
provisions of GATT which do not permit the imposition of 
restrictions upon the export of a raw material in order to protect 
or promote a domestic industry.*® Finally, the fourth type of 
restrictions \vere, in fact, intended for the purpose of avoiding 
competition among exporters and not for the purpose set out 
in the exception provisions of Articles XI and XX, They were 
therefore inconsistent with the provisions of the Agreement.*^ 

{■2) Import Kestrictions 

In addition to the Articles set out above, the following were 
considered relevant to the question of import restrictions: 

Article II Restrictions to safeguard balance of 

payments; 

Article XVIII Governmental Assistance to Economic 

Development and Reconstruction; 

Article XIX Emergency Action on Imports of 

Particular Products. 
ibid., p. 9. 
ibid. 


ibid., p. 7. 
** ibid., p. 8. 
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The main attention of the Contracting Parties ^vas devoted 
to the following two points.®^ Firstly, -tlie fact that balance of 
payment restrictions have almost inevitably tlie dual effect of 
protecting those domestic industries which produce the type of 
goods subject to restrictions and of stimulating the development 
of industries. Any consequent development of uneconomic 
production could interfere widi the process of removing balance 
of payment restrictions as and when tlie justification for such 
restrictions under the Agreement disappears. 

Secondly, there was the evidence to show; (a) the administra¬ 
tion of import restrictions in some countries in a manner cal¬ 
culated to afford undue protection beyond normal protection 
accorded by tariffs or subsidies to domestic productions, and 

(b) the pressure exerted by certain interests in some countries on 
their governments to administer import restrictions in such a 
manner. 

The Contracting Parties therefore recommended the follow¬ 
ing ways of minimising undesirable incidental protective effects 
resulting from such restrictions®*: 

(a) tlie avoidance of encouragement of investment in enter¬ 
prises which could not survive without this type of 
protection; 

(b) the necessity of impressing the home producers that these 
protections are temporary; 

(c) an allowance of token amoimts of products; 

(d) the administering of the balance of payment restrictions 
on a flexible basis; 

(e) the avoidance so far as possible of the allocation of quotas 
among supplying countries in favour of general licences 
imrestricted in amount or xmallocated quotas applying 
without discrimination to as many countries as possible; 
and 

(f) tlie avoidance so far as possible of narrow classifications. 

Arising from the second point considered by the \Vorking 

Part)', it was found that a number of misuses e.'dsted.®^ These 

ibid., pp, lo-iJ. 

*■' ibid., p. 12. The reference is to the restrictions coming under the pur¬ 
view of the first point, i.e., incidental protection resulting from balance 
of payment restrictions. 

'** As it is impossible to state these innumerable misuses, reference may be 
made to p. 13 of the Report {ibid.) for details. 
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were not justified under Articles XII to XIV, or consistent with 
the other pro\'isions of the Agreement. Tliey pointed out that 
parties aggrieved by tlicm can have recourse to t!ie procedures 
laid douTt in the Agreement for die sclllcment of disputes, and 
the Contracting Parties were recommended to reriew their 
present s^-stem of quantitali\-e restrictions in the light of die 
report. It was also rcccwnmendcd that all ncccssarj’ mc.-isurcs 
should be taken to bring the restrictions into harmony u ith the 
pro\’isions of the Agreement.** 


(C) Quaniilalive Import Restrictions to Safeguard Balance of 

Payments 

Article XII (4) (b) required the Contracting Parties to review in 
1951 the restrictions imposed for safeguarding Balance of Pay- 
ments under Article XII. Tlicy accordingly conducted a rcvnciv 
and the resulting report was adopted.** Tliis report embodies 
the second annual report by die Contracting Parties on die dis¬ 
criminatory application of restrictions. 

Twenty-four contracting parties have employed restrictions 
under Article XII.*’ The common form of restriction on imports 
is prohibition—except under licence promulgated by tlic go>'cm- 
ment in question as a regulation governing the conduct of trade. 
Tlic restriction is often cfTcctcd administratively in the treatment 
of individual applications for licences. The only contracting 
party which e.\crciscs a full governmental control of imports is 
Czechoslovakia. In her case importation is a function of 
monopolistic Stalc-ossmcd trading companies.** 


CONCLUSIOK 


From an analj-sb of GATT theory and practice with regard to 
Quantitative Restrictions, the follosving conclusions may be 
derived. 

Quantitative Restrictions arc alien to the spirit of the most 
favoured nation clause. As a result of the exigencies of post-war 
ccxmomic conditions on the one l\and, and the nature of domestic 
indastrics on the other, Quantitative Restrictions arc permitted as 
an exception to the most favoured nation clause. 


•* p. 14. 

*• The Use of Que ntiletive Import 
Payments, GATT, ISS** 
ibid., p. i». 


Restrietiont to Sefeivard Belanee of 

•« ibid., pp. 13-15. 
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When resorting to exceptional measures, the probable damage 
to interests of other contracting parties has to be taken into 
account. As a corollary to this, the principles of good faith and 
good neighbourliness have to be strictly observed. 

The number of contracting parties \vho resort to these restric¬ 
tions, and the volume of trade involved, are considerable. 

Apart from the measures permitted, there are many cases 
\vhcrc contracting parties have taken action 'rvhich is incon¬ 
sistent %vith the relevant Articles in particular, and the spirit of 
GATT in general. This action has to be reviewed and the 
necessary measures taken to remove the misuses in the light of the 
recommendations of the Contracting Parties and the provisions 
of GATT. 

The equitable representative period formula is seldom 
apphed. 

Except in urgent cases, prior consultation with, and approval 
of, interested contracting parties is necessary for the imposition 
of restrictions. In the imposition of restrictions, bilateral agree¬ 
ments are the most usual though there are some instances of 
unilateral actions. Restrictions generally have reduced the 
volume of trade. 

A contracting party aggrieved by the imposition of restrictions 
by another contracting party, may resort to consultation vrith the 
country' concerned, with a vdew to satisfactory settlement, or it 
may appeal to the Contracting Parties for joint action under tlie 
relevant prov'isions of Articles XII to XV. Retaliatory' action 
to cause the relaxation of prejudicial measures, though sometimes 
resorted to, is not permissible. Inv'ocation of the impairment 
and nullification provision under Article XXIII provides the best 
guarantee against possible malpractices. 

Part Two 

Anti-Dumping and Countervailing Duties 
Anti-Dumping Duties 

The General Agreement and the Hav'ana Charter contain 
identical provisions relating to anti-dumping and countervailing 
duties.*^’ Both recognise that dumping, by which products of 

Articles VI and 34 respectively. The oripnal G.ATT Article was 
amended in 1948 to conform to Article 34 t)f the Havana Charter 
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one country are introduced into the commerce of another at less 
than their normal value, is a practice to be condemned if it 
causes or threatens material injury to an established Industry’® 
of a contracting party. The same also applies when dumping 
materially retards the establishment of a domestic industry. 

A product is considered to have been introduced at less than 
its normal value if the price of the product exported is less than 
the comparable price in the ordinary course of trade for the like 
product.^* In the absence of such a domestic price in the export¬ 
ing country, the product will be of lower than normal value if the 
export price is less than either the highest comparable price 
for the like product for export to any third country, or the cost 
of production of the product in the country of origin, plus a 
reasonable addition for selling costs and profits. Factors such 
as the difference in conditions and terms of sale, differences in 
taxation, and other differences affecting price comparability will 
be taken into consideration in deciding whether or not there is 
dumping. 

A contracting party may levy an anti-dumping duty to 
prevent or offset dumping, but it should not be greater in amount 
than the margin of dumping in respect of the product concerned. 
The ‘margin of dumping’ is the price difference determined in 
accordance with the provisions of paragraph i. Doubts tverc 

(Protocol modifying Part II and Article XXVI, September 1948). It 
was agreed at the time of this modification that although there was no 
substantive difference between the two texts, ‘ the text adopted at 
Havana contains a useful indication of the principle governing the 
operation of that Article and constitutes a clearer fonnulation of the rules 
laid down in that Article.’ See GATT/CP2i/33/Rcv.i, jj. a. 
Whenever the word ‘ industry ’ is used in this Article it includes such 
activities as agriculture, forestry, mining, etc., as well as manufacturing. 
See Havana Reports, s. 84, |». 74. 

It was stated that if an industry became economically unprofitable 
because of dumping this would be covered by the phrase ‘ retard 
materially.’ See E/GONF.a/C.3/SR3o, p. 5. 

It was stated that the words 'like product* meant in this instance the 
same product, foe. cif. The Preparatory Committee did not think it 
necessary to define the phrase, ‘like prcxiucts ‘ in Article I and recom¬ 
mended that such definition should be studied by the ITO. See 
EPCT/C.i 1/PV/12, pp. 5-8. It has been suggested, however, that the 
method of tariff classification could be used for determining whether 
products were like products or not, foe. ci't. The Report of the Working 
Party on the Australian Subsidy on Ammonium Sulphate stated that 
ammonium sulphate and sodium nitrate were not to be considered like 
products, indicating that they were usually classified under different 
tariff items. See GATT/CP-4/39, paragraph 8, p. 3. Also Basie 
Instruments, Vo\. HtV- * 9 '* 
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raised about the possible misuse of the pcimission to impose 
anti-dumping duties. In the opinion of the legal subcommittee,*^ 
tliis problem was adequately co\'ered by the general provisions 
of the Havana Charter and particularly by Articles 41 and 93. 
These provide for consultation between members in all matters 
affecting the operation of the Charter and for resort to Arbitration 
in case a member considers that the benefits accruing to it are 
being nullified or impaired. The General Agreement similarly 
contains, in Article XXII, provision for considtation and in the 
event of nullification or impairment of benefits, Article XXIII 
can ahvays be invoked. 

Countervailing Duties 

Coimtervailing duty is defined as ‘a special duty le\acd for 
the purpose of offsetting any boimty or subsidy bestowed directly 
or indirectly upon the manufacture, production or export of any 
merchandise.’'■* A contracting party is permitted to impose a 
countervailing duty provided it is not in excess of an amount 
equal to the estimated bounty or subsidy determined to have 
been granted directly or indirectly. A contracting party should 
not, henvever, impose both an anti-dumping and a countervailing 
duty on any product. 

No anti-dumping or countervailing duties are to be levied 
witliout the consent of the Contracting Parties, except when the 
dumping or subsidisation \vould cause material injury to domestic 
industry. The Contracting Parties may permit the imposition 
of such duties on the importation of any product for tlie purpose 
of offsetting dumping or subsidisations which cause or threaten 
material injury to the industry of another contracting party 
exporting the product concerned to the territory of the importing 
contracting party. This implies that if country A is affected by 
the dumping or subsidisation practices of country B Nvith regard 
to tlie importation of a product of which both A and B arc 
exporters to country C, C is allowed to impose an anti-dumping 
or countervailing duty. In the absence of such provision, an 
injured country would be left without any remedy with wliich 
to ward off the injurious effects. Tire consultation procedure 
referred to above, and the sanction required from tlie Contracting 

Havana Reports, s. 22, p, 74. 

.Article VI (3); Article 34 (3). 
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Parties, help to avoid possible abuses, and facilitate the smooth 
operation of such measures. The baateral-multilateral mechan¬ 
ism of the Agreement and the principle of good neighbourliness 
provide the procedure and principle to be followed in such 
situations. 

A contracting party may introduce a system of domestic 
price stabilisation or a system for the return to domestic producers 
of a primary commodity ivhich must be independent of the move¬ 
ments of export prices. In such a situation, even if a sale of the 
commodity for export at a price lower than the comparable 
prices in the domestic markets is occasioned at times, no suggestion 
will arise that there is a material injury. The introduction of 
these measures, however, will only be justified by agreement after 
consultation ivith interested contracting parties. The main 
criteria for such agreements are that the measures in question 
should be necessitated by the effective regulation of production, 
and should not be to stimulate export unduly. Nor should they 
prejudice the interests of the other contracting parties. 

Certain phrases in Article VI require explanation. Dumping 
is defined as the introduction of the products of one country 
into the commerce of another at less than their normal value. 
It follows that to decide whether or not dumping has taken place 
it is first necessary to ascertain what is the ‘normal price.* 
J. Viner, in the memorandum’'* on dumping submitted to the 
League, has defined dumping as the ‘sales for export at lower 
prices than those charged at the same time and under like circum¬ 
stances to buyers for the domestic market.* 

The question then arises as to who is to decide that there 
has been dumping, causing or threatening material injury'? 
This has rtvo aspects. Article VI-{6) says that the Contracting 
Parties may permit the importing country to introduce an anti¬ 
dumping or countervailing duty in order to remove the injurious 
effect. From this it tvould appear that authority to decide 
whether there is an injury or threat of injury is vested in the 
Contracting Parties. *1116 same paragraph permits the introduc¬ 
tion of anti-dumping and countervailing duties by a contracting 
party ‘ if it determines ’ that there is an injury or threat of injury. 
The po^ver of determining the issue is thus given to the con¬ 
’s J, Viner, Memorandum on Dumping. L.N. Economic and Financial, 
11 (1926), p. 3 - 
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tracting party concerned, but, nevertheless, the report of the sub¬ 
committee already quoted makes it evident that any part)' 
dissatisfied with the action of another contracting party can have 
resort to Article XXII or XXIII. The Contracting Parties arc 
therefore authorised to give the final decision in this matter. 

The first law authorising anti-dumping duties was enacted by 
Canada in 1907. Since then most countries, including the 
United States, Japan and Britain, have passed anti-dumping 
legislation.The United Stales Act"' provides that before 
such duties can be levied there must be a finding by the Secrctar)' 
of the Treasur)' that there is dumping as defined in tire Act, 
and that an industry is likely to be injured or is prevented from 
being established. By requiring that a finding of injury must be 
made public before goc^s become subject to tire duty, tire 
measure in itself becomes a preventive rather than a protective 
instrument.’® The practice of the Treasury is to notify tiie 
parties concerned and to give them a proper hearing before the 
finding'® is reached. The record of tlie Act reveals that the 
safeguards have to a great extent prevented its use as an instru¬ 
ment of administrative protectionism,®® and tlic United States 
courts have generally exercised a restraining influence insisting 
on a strict interpretation of the law.®’ The British law provides 
tliat dumping duties shall not be applied where the imposition 
of such duties would conflict wth treaty obligations.®® 

The overriding power of the Conlmcting Parties in the con¬ 
flicting position arising \vhcn a contracting party determines that 
tlie imposition of anti-dumping and countcr\'ailing duties is 
jastified, and the Contracting Parties decide to the contrary, has 
been stated above. Tlicre is, however, one further point which 
deserves mention. The provisions relating to anti-dumping and 
counterv'ailing duties come under Part II of the Agreement. By 
tlie Protocol of Pro\'isionaI Application (paragraph i (I3)) each 

■0 Sec H. C. Hawkins, Commercial Treaties and Agreements, 1951, p. 131. 
■* U.S. Emergency Tariff Act, May 27, I92i._ 

■s J. Viner, Dumping: A Problem in International Trade, 1923? P- 262. 

•9 It should be pointed out that no su^ finding is required in the case of 
the imposition of countervailing duties. Tljc U.S, Tariff Act, June 17, 
s. 303, requires the mandator)- imposition on all imports, cnjo>'ing 
cither a prciuction or export bounty, of an additional charge equal to 
the amount of such bounty-, 
so P. W. Bidwcll, The Invisible Tarig, 1939, p. too. 

St ibid., p. It. 

so The U.K. Safeguarding of Industries Act, 1921. 
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contracting party undertakes to apply Part II of the Agreement 
to the fullest extent not inconsistent ^vith existing legislation. 
Consequently, if the obUgations undertaken by a contracting 
party with regard to anti-dumping and countervailing duties arc 
inconsistent with existing legislation, such a contracting party 
is not bound to fulfil these obligations. 

The possible abuse of existing legislation by administrative 
bodies is partly eliminated by the interpretation given to the 
phrase ‘ directly or mandatorily required ’ in paragraph i (b) of 
Article 11. This phrase was inserted to eliminate cases where 
certain rates and charges are varied by administrative orders 
under a law in force and to make it necessary that it shall be a 
direct requirement of the law that the action in question 
should be taken.*® It is also important to note that the provision 
of paragraph i (b) ‘ was designed to deal \vith measures such as 
anti-dumping duties and countervailing duties . . Even 
though a contracting party is not botmd by the obligations under 
Part 11, where such obligations conflict ^vilh existing leg^lation, 
another contracting party injured by the action of such contract¬ 
ing party can seek remedies under Article XXIII. Paragraph i 
of this Article entitles a contracting party to invoke the benefits 
of this Article tyhen it considcis that its interests arc affected 
prejudicially by the measures taken by another contracting party, 
whether or not such measures conflict with the provisions of the 
Agreement. The principles of good faith and good neighbourli- 
ness act as additional guarantees. 

Conclusion 

The General Agreement condemns dumping as an undesirable 
practice and gives a clear definition of both dumping and counter¬ 
vailing. The imposition of anti-dumping measures is there con¬ 
fined to duties, and the use of quotas and prohibitions is excluded. 
The provisions for consultation with interested parties, and the 
overriding authority of the Contracting Parties are guarantees 
against misuse. An important feature is the permission, which 
may be granted to an importing country to institute anti-dumping 
and countervailing duties when the interests of an exporting 
country arc prejudiced by the measures of another exporting 
country. 

8 s EPCT/TAG/PV/33, p. 28. •* toe. tit. 
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The acceptance ‘ by tlie international community of tlie com¬ 
patibility of anti-dumping and countcr\'ailing duties witli the 
most favoured nation clause may be considered to be established 
by the International Trade Organisation and GATT.’®’ A 
country indulging in unfair dumping, bounties and subsidies, 
cannot normally insist that tlie otlier party should adhere to the 
most favoured nation obligations. Even when tlic measures 
instituted by a country are fair and justified, if such measures 
cause or threaten great hardship to another country', the rights 
of self-defence, equity and good neighbourlincss may require and 
justify remedial measures. "What the Agreement does permit 
is these remedies and counter-measures, and nothing further. 
The provisions in the Agreement cannot be manipulated citlier 
to give protection to domestic industries or to discriminate 
unjustly between the other contracting parties. 

Part Three 
Subsidies 

Article of the General Agreement requires every con¬ 

tracting party maintaining or granting any subsidy to inform 
the Contracting Parties. The term ‘subsidy’ includes any form 
of income or price support wliich operates dircedy or indireedy 
to increase exports of any product from, or to reduce any imports 
to, the territory of a contracting party. The words ‘dircedy or 
indirectly’ were inserted to make it clear that die provision ‘can 
thus not be interpreted as being confined to subsidies operating 
directly to affect trade in the product under consideration.’®^ 
Although this Article is drafted in general terms, die type of 
subsidy wliich it ivas intended to cover ivns the financial aid given 
by a government to support its domestic production and to 
improve its competitii'e position, cither in die domestic market 
or foreign markets.®® 

Tlie phrase ‘to increase exports’ was intended to include 
the concept of maintaining exports at a higher level than would 

*5 H. C. Hawkins, Commercial Trealies ar.d Agreements, 1951, p. 139. 

Sec Cmd. 9413 for the additional provisions contained in the proposed 
amendment. For a discussion of tlic latter, see post, pp. 300, 301. 

St Report of the Drcftintt Committee of the UK Conference on Trade ar.d 
Employment, 1947, UN S-tlcs, No. 1947, 11, 3. 
ss Basic Instruments, Vol. II, p. 192. 
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otlicnvise exist in the absence of the subsidy, as was made clear 
in line 3 of Article 25 of the Havana Charter.” 

\Vith reference to tlie question of indirect subsidisation, it was 
agreed at Havana*^ that the terms of Article 25 QCVl) were 
siifiicicntly wide to cover a system in which although methods 
of direct subsidisation to domestic industries were not used, 
certain domestic industries were exempted from internal taxes 
payable on imported goods. It is interesting to note that Article 
III relating to national treatment also forbids the manipulation 
of internal taxes in order to afford protection for domesde produc¬ 
tions. Consequently, a contracting party violating tlic provisions 
of Article III may also be subjecting itself to the charge of viola¬ 
tion of Article XVI.®‘ It was agreed at Geneva tliat the granting 
of reduced charges on goods for export would be subject to the 
provisions of Article XVI if it operated directly or indirectly to 
increase the exports of any product-** 

The notification to be given to the Contracting Parties should 
contain information concerning the extent and nature of sub¬ 
sidisation. Tlie estimated effect of the subsidisation on Uie 
quantity of the product concerned, imported or exported, should 
also be specified. Tlie original draft containing the phrase 
‘anticipated effect’ instead of the wording ‘estimated effect,* 
was changed ‘in order to remove the possible impression that 
the effect of a subsidy on trade could be accurately predicted.**' 

** GATT/CPs/aa/Rcv.i, $. 29, pp. 6-7. 

Havana Reports, is. ii-ia, p. 107. 

In 1050 the Neiherlandj delepition brought a charge of violation of 
Article III by the United KinRooTn. Since 1941, v*hat -wai knwn as the 
‘utility system’ had been in force in the U.K. Goods, satisfying certain 
conditions regarding quality, price, etc., were classified as utility goods, 
and were not subject to purchase tax. But similar articles imported from 
abroad were not classified as utility and hence were liable to purchase 
tax. It was alleged that this was a discrimination in favour of home 
products resulting in Netherlands’ exports to the U.K. being hampered. 
The Netherlands Oovernment consulted with the U.K. Government but 
no favourable result was achieved. The Netherlands therefore contended 
that there was a violation of Article III and invoked the impairment and 
nullification provisions of Article XXIII. See GATT/CPs/sa, 
October 26, 1950, pp. 1-2. After prolonged consultation the U.K. made 
the necessary changes in the law and it would seem that the parties 
reached a settlement since the matter was not brought before the Con¬ 
tracting Parties for further discussion. Although the allegation only 
concerned the violation of Article III, in the light of the interpretation 
of indirect subsidy given above, it would seem that there was also a 
violation of Article XVI. 

« EPCT/B/SR22, pp. 5-6. 

»* Report of the Drafting ComrrsitUe, toe. ctt. 
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The Contracting Parties must be informed of the circumstances 
wliich make the subsidisation necessary. 'Wherever there Is an 
injury or threat of injury to the interests of any other contracting 
party, the contracting party granting a subsidy should, on request, 
enter into consultations with the contracting party concerned or 
the Contracting Parties. Tlic consultation will be directed 
towards the possibility of limiting °* the subsidisation. 

It was agreed that tlic intent of tlic provision relating to 
consultation ‘ is diat consultation shall proceed upon the request 
of a contracting party svhen it considers that prejudice is caused 
or tlircatcncd and would not require a prior international deter¬ 
mination.’ It follows that any contracting par ty afTcctcd by 
tire subsidisation of another contracting party can initiate con¬ 
sultation without waiting for a finding from the Contracting 
Parties. The \vording of the last sentence of Article XVI makes 
it clear that the Contracting Parties can also initiate .such con¬ 
sultations. This may arise when there Ls eitlier a \vidcsprcad 
injury' or threat of injury due to the subsidisation policy of a 
contracting party, or svhen a contracting party granting a subsidy 
does not enter into consultation on tire request of an afTcctcd 
contracting party. The Contracting Parties can also initiate 
consultation when no satisfactory agreement has been reached 
between t^vo contracting parties which have already held con¬ 
sultations. 

Operation of Article XV, 

Many contracting parties were maintaining subsidies but did 
not notify the Contracting Parties, who tlrcreforc decided to 
request the necessary notification.''’ As a result, in 1952 ten 
contracting parties informed the Contracting Parties tliat they 
were maintaining subsidies.'’’ 

In 1949 the Go\cmmcnt of Chile brought a complaint 
against Australia to the effect that the removal on July i, 19^9, 
by Australia of niti-atc of soda from tire pool of nitrogenous 

The word ‘limiting’ is used in a broad sense to indie.atc ‘ m.-iintaining 
the subsidisation at as low a level as possible and llie gradual reduction 
in subsidisation over a period of time when this is appropriate.’ See 
London Report, p. 6. 

GATT/CPa/ea/Rcv.i, p. 7. 

Basic Instruments, Vol. II, p. tp. 

0 * GAT~r in Action—Third Report on the Operation of the Agreement, 
1952, p. 40. 
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fcrtiliseis whldi were subsidised by the Australian Go\-cmmcat 
constituted an infringement of Australian obligations to Chile 
under Articles I and III. Some of tlic contracting parties 
expressed doubt about tlie applicability of these .-Vnides to die 
case, and a Working Part>' was appointed to examine the ques¬ 
tion and submit a report.** 

Prior to die outbreak of war in 1939, ammonium sulphate 
was distributed in Australia by a commercial pooling arrange¬ 
ment.” Because of the scardty of ammonium sulphate during 
the UTU-, however, die Australian Go\'cniment had to purdiruc 
sodium nitrate (of which Chile was a supplier) from abroad and 
then entrust tlie distribution to tliis Pool. In later years, the 
Australian Government undertook to meet the deficit of die Pool 
on the sales of bodi ammonium sulphate and sodium nitrate, 
and this fmandal support had, of course, the cfTect of a subsidy 
on imported fertilisers. From July i, 1949, die Pool ceased to 
distribute sodium nitrate, the trade reverting to die pre-trar 
commercial channels, but the subsidy on ammonium sulphate 
• was maintained. 

It was found that the removal of nitrate of soda from the 
pooling arrangements did not involve any prohibitions or restric¬ 
tions on the import of sodium mtratc and did not constitute any 
tax or internal charge on the product. 

The ^Vorking Party concluded, therefore, that die prtn-isions 
of Article XI (i),' and Artidc III (2),’ did not apply. 

TIic ^\'o^king Party found thatnitratcofsoda and ammonium 
sulphate were not * like products ’ as contemplated by Artidc I *; 

GATT/CP4/SR15, March 14, 1950, pp. 1-5. The Working Party wai 
tpccially instructed to examine the appiicabllity of the foUo%«‘ing 
Articles: II (a) and (4), III (8) (b) and (9), XI (i) and XVI.^ In order 
to obtain technical advice to facilitate the \Votking Party’s actmtits, the 
■Executiw Secretary was empowered to consult the F Ji.O. 

•* See Basic /nstrufnents, Vol. If, pp. iB9-9t for details. 

t Article XI (1) contains prohibitions of quantitative restriction. 

8 Article III (2} requires a eontractinj; party to extend national treatment 
to the products of other contracting parties vnlh regard to internal 
taxes. 

> Tlie General Agreement made a distinction between ’like products' and 
directly competitive or * substitutable products.' This distinction is 
clearly brought out in Article III (2), when read in conjunction with the 
interp’’^!^*''’® paragraph. Moreover, in the Australian case, 

the two products arc listed as separate items and cnjo>- diflerent treat¬ 
ment. Sec Basie Jnstrumentt, Vol. IIj p. 191. The same points arc 
stated in the finding of another Wotking Party which was fortned to 
examine Norway’s complaint against Germany, concerning the latter’s 
treatment of imported sardines. See Cojic /njtrutnfr.ts. First Supp., 
pp. 53-9 V- 57 - 
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and as a contracting party undertakes to extend the obligations 
under the Article only to ‘like products/ there was no violation 
of the most favoured nation obligations on the part of Australia, 
when removing nitrate of soda from the Pool. Article III (4), 
being applicable to ‘like products/ the provisions of that para¬ 
graph were also not applicable to the present ease. Neither did 
any of the substantive provisions of Article III apply to the 
question at issue. 

The decision of the Working Party on tlie question as to 
whether or not there ^vas a \aolation of Article XVI on tlie part 
of Austi'alia, brings out certain important points. By stating that 
tliis Aiticlc, although drafted in very general temts, was intended 
to cover only financial aid given by a government to support its 
domestic products and to improve its competitive position citlier 
in tlie domestic market or foreign markets, it limited the scope of 
the term ‘subsidy.’ Even if the subsidy on ammonium sulphate 
ivas covered by tliis limited sense, it could not be said that tlicre 
arose any claim for injur>’^ through tlie Australian action. It is 
true that the Contracting Parties had not been notified of tlie 
measures in question. The procedural arrangements for such 
notification, however, had only been approved during tlie 1949 
Session, and the time allowed for such notifications ivas until 
August I, igso."* Consequently at that time there was no failure 
on the part of Australia to notify. In any case, the Australian 
Government had discussed the matter ivith the Chilean Consul- 
General before die decision to discontinue the subsidy on sodium 
nitrate had been enforced. 

For tlie above reasons, the Working Party found tliat there 
was no violation by Australia of any of the obligations under tlie 
Agreement. Tlie next question to arise was ivhcthcr there was 
a nullification or impairment as contemplated by Article XXIII. 
Such impairment or nullification could be presumed to c.xist if tlie 
action of tlie Australian Government, which upset tlie competi¬ 
tive relationship between sodium nitrate and ammonium sul¬ 
phate, could not reasonably have been anticipated by Chile at 
tlie time when it negotiated for tlie duty free landing of sodium 
nitrate. From the examination of tlie circumstances attending 
the negotiadons and tlie tlicn existing facts, tlie \Vorh‘ng Party 

< Decision of the Contracting Parties, March 2, 1950. Basic Insltuments, 
Vo!. HI, p. 10. 
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concluded that Chile had reason to believe that the subsidy on 
sodium nitrate would not be removed prior to that on ammonium 
sulphate.* It also found that the removal of the subsidy on 
sodium nitrate by itself would not normally—in the absence of 
the above circumstances and facts—result in nullification or 
impairment. 

A finding in Chile’s favour that there was nullification or 
impairment of the benefits as contemplated in Article XXIII, 
entitled Chile to apply for release from any of its obligations. 
But Chile did not make a request for this remedy. Neither did 
she press for a discussion of the question or the measure of 
damages.® What Chile desired was the removal of the cause of 
the competitive inequality between the two fertilisers, which 
weighed against her interests. The Working Party recommended 
to the Contracting Parties that the Australian Government be 
directed to remove the competitive inequality. This recom¬ 
mendation was made because ‘ in this particular case it happens 
that such action appear? to afford the best prospect of an adjust¬ 
ment of the matter satisfactory to both parties.’ ^ Since the 
dispute was not again brought before the Contracting Parties, it is 
to be assumed that the parties acted according to the recom¬ 
mendation. 

Another case which was brought before the Contracting 
Parties was the case of the United States subsidy on the export 
of oranges. At the Eighth and Ninth Sessions the Governments 
of Italy and the Union of South Africa claimed that the subsidy 
granted by the United States on exports of oranges had an 
injurious effect on their trade. The United States maintained 
that the difficulties complained of were not the result of the 
export subsidy.® At the Tenth Scssiorv the Italian, delegate stated 
that as a result of bilateral consultations with the United States 
the Italian Government wished to withdraw the complaint. The 
South African delegate agreed that the item should be deleted 

* It is interesting to note that the Working Party, in ascertaining whether 
there was such reasonable belief, applied an objective test, and had 
regard to the surrounding circumstances and the factual situation. 

« If such a request had been made interesting questions concerning the 
assessment of damages and the award of compensation would have arisen. 
A discussion of this hypothetical situation would not appear to be 
warranted. 

f Basic Instruments, Vol. II, p. 195. As has been shown in Chap. 6, the 
basis of this recommendation is the principle of Equity, see ante, pp. I49 
€t seq. 

* International Trade igsSt GATT, 1956, p. 197. 
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on the undcretanding tlmt his Government reserved the right to 
take up the matter again if necessary'. The item was therefore 
removed from the agenda.® 

Conclusion 

A subsidy can be resorted to in order to protect tlic essential 
economic interests. If it is used to gain an undue competitive 
advantage or an inequitable share of world trade, it would be a 
deviation from the accepted principles. Even when subsidisa¬ 
tion is technically justified, if it causes or tlircatcns to cause 
injury to a contracting party, the Contracting Parties ha\’c the 
power to recommend the necessary adjustments to tlie parties 
concerned. This is illustrated by the Australian Subsidy ease. 
From the fact tliat only a few complaints have been lodged 
regarding the operation of Article XVI, it may be inferred that 
tlicre are not very many abuses of tlic provisions of this Article. 


" G.*\TT/266, pp. 9-10. 
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Chapter 9 
STATE TRADING 


Before the First World War there little direct govern¬ 
mental regulation of foreign trade in any country. During that 
war most of the governments involved, motivated by military and 
security reasons, imposed various controls, but soon after the 
armistice a restoration of pre-^var conditions tvas commenced, 
and by igag most of the controls had been removed or relaxed,* 
Two important factors, ho^vever, exerted a retarding influence 
on this post-war trend towards a more h'beral international trade. 
In accordance with a law passed on April 22, 1918, the foreign 
trade of Russia became a State monopoly. This had a retarding 
influence, and at the same time created a new problem. State 
intervention in economic matters had hitherto been a casual and 
isolated phenomenon, but now, for the first time, a State ‘ con¬ 
sidered economic activity internally and internationally as an 
integral part of its sovereign function.’ * 

The second factor tvas the world economic crisis of the 
thirties, precipitated by tlie fall of agricultural prices, the general 
decrease of capital movements and the sudden Avithdrawal by the 
United States of foreign credits which occurred during this 
critical period.* There being no effective multilateral action 
possible to ward off the dangers, each country' began to institute 
measures protecting its national economy ^vith the result that an 
increasing number of States began to supersede the individual in 
trading activity.^ 

The threat of the Second World War intensified this process 
"OTri, “df *iiit ’trw, vfw, wta'cd.’wtt'i w. -h. 

scale. Before the war, apart from the U.S.S.R. Avhose trade only 
accounted for two per cent of the world total, there were only 


J. Vjner, Trade Relations Between Pree-Afarket and Controlled Economy, 
^^ague of Nations, 1943, p. 83. 

2 w^^riedman, The Growth of State Control over the Individual and its 
Effe'et I^Pon the Rule of International State Responsibility, 19 B.Y.I.L. 

3 nf Heuserl' Control of International Trade, 1939, p. 3. , ,, • 

* M. Hill Financial Or/tfnifBtionr of the League of Holtons, 

*946, p. 59- 
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scattered instances of Governments actually entering into foreign 
trade.® Afterwards, direct Government buying and selling 
accounted for a very' considerable part of world trade. ‘ PJaiining, 
socialism and a chronic dollar shortage are likely to make 
extensive State trading a permanent feature of world com¬ 
merce.’ ® The truth of tliis cannot be denied. The establish¬ 
ment of socialism and the adoption of State trading in tlie East 
European countries have botli enlarged the orbit of controlled 
economy and thereby affected an important part of world trade. 
From 1945 onwards widespread concern was expressed at the 
prospect of a considerable measure of State trading by various 
countries of Continental Europe during the period alicad.' 

The difficulty lay in the fact that the rules and commitments 
that have been evolved over tire years have been based mainly 
on the supposition that trade will be in private hands. Changed 
circumstances have therefore created new problems requiring 
nc\v solutions. New rules of conduct in international trade 
relations are still being formulated to face this impact of State 
trading on free economy. 

Certain solutions have been attempted by GATT and these 
will now be examined. 

Article XVII ® provides for non-discriminatory treatment by 
State trading enterprises. State enterprisas established, main¬ 
tained or gianted by a contracting party must, in purchase or 
sale involving import or export, act on the principle of non¬ 
discrimination. nic principles of non-discrimination laid down 
in the Agreement with regard to pri\’atc trading arc (Article 
X\TI (i) (a)) required to be applied to State trading. 'Flie 
purchases and sales by State trading enterprises shall be con¬ 
ducted on commercial considerations which include such factors 
as price, quality, availability', marketability and transportation. 
Tlic cntci-priscs of other contracting parties mast be afforded 
adequate opportunities to compete in the purchase or sale in 
accordance witli castomary business practices (paragraph i (bj). 
Conversely, no contracting party must prevent any enterprise— 

^ P. W. Bidwell ,nnd tV. Dicbold, International Conciliation, J949, p. 235 - 
'' loc. cit. 

• H. Chalmers, State Trading in Europe—Its Status and Prospects in 
Foreign Commercial h'eehly, November 10, 1943. p. 30. 
f See Cmd. 9413. p. 21 for the proposed amendment to this Article. For 
a discussion of this .amendment, see post, p. 277. 
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whether State or privately owned—from acting in accordance 
tvith these principles (paragraph i (c)). 

The principles of non-discrimination, commercial considera¬ 
tion and customary business practices stated abov’c do not apply 
to importation of products merely for governmental use as 
opposed to resale. To suclr imports the contracting parties must 
accord fair and equitable treatment (paragraph 2). 

The first two paragraplis of the interpretative notes to Article 
XVII state that the operation of the Alarketing Boards estab¬ 
lished by a contracting party is subject to the following rules: 

(1) When the Marketing Boards arc engaged in purchasing 
or selling they should do so in a non-discriminatory tvay 
and solely in accordance with commercial considera¬ 
tions; 

(2) when the Boards do not engage in purchase or sale but 
lay down rules covering private trade ‘they shall be 
governed by tlie relevant Articles.’ 

By paragraph 3 of the interpretative note to Article XVIf 
a contracting party is permitted to charge difTercni prices on the 
sale of a product in different markets.®’ It can only do so, how¬ 
ever, on commercial considerations—Uiat is to say, to meet 
conditions of supply and demand in export markets. Tlie 
amendment, which was effected to this paragraph at Havana, 
enables relevant factors other than supply and demand to be 
taken into account. It goes without saying tliat any rclc%*ant 
factor cannot be resorted to. Tlic wording of the paragraph 
could only be construed in consonance with the ejusden generis 
rule, therefore tlie relevant factor must come within tlic categorj' 
of commercial considerations. The rejection of this interpreta¬ 
tion could lead to the violation of the principle of non-tliscrimina- 
\iOTi. In lliis Vue TteTAlitA ‘ of 

prices in the East European countries with their nationalised 
industry and virtual trade monopoly is often a question of 
policy. . . . ’ ” The fundamental object of the above provisions 
relating to State trading is to avoid discrimination dicLated by 
such policies. 

® An^Matl^Ie ot such diflcrenccs in sale prices is provided by ihc sale of 
Czech Tu^r cars in different maAeU. Sec M. Dewar, Soviet Trade 
with Eajtern^Siirope, 1945 ~ 9 ' ‘ 95 *. PP- 7 and 8- 
w he. £il. 
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Definition of State Trading Enterprises 
Article XVII docs not define a State trading enterprise. A sub¬ 
committee reported at Havana that tlic term ‘ State enterprise ’ 
in the text did not require any special definition; it was gener¬ 
ally understood that the term includes inter alia any agency of 
government tliat engages in purchasing or selling.” Chapter V 
of the Havana Charter deals witli restrictive business practices, 
and Article 56 gives tlie definition of tlie terms used in this 
chapter. The term ‘ public commercial enterprise ’ refers to both 
agencies of governments in so far as they arc engaged in trade, 
and trading enterprises mainly or wholly owned by public 
authorities, provided that tlic member concerned declares that 
for tlic purposes of this chapter it has effective control over or 
assumes responsibility for die enterprises.’" 

Tlic second part of the definition warrants some discussion. 
Tlie Soviet Union has constituted a number of State Tinsts 
organised as independent entities with separate legal personality. 
Such trusts and corporations exist also in non-socialist countries, 
and dicir main features” arc autonomy of legal and financial 
status, non-political management, long-term financing by govem- 
ment appropriations by shares subscribed by the government and 
absence of control by pri\'atc shareholders, this latter being 
exercised by govemment departments. To come under the 
category of ‘ public commercial enterprise ’ dicsc agencies should 
carry on trade on bclialf of the gov'cmincnt. 

According to the above definition, however, trading enter¬ 
prises ow'ncd mainly or v;holly by public authority arc public 
commercial enterprises, provided dial cither die member con- 
ccnicd declares that it has clTcctivc control over it, or assumes 
responsibility for it. Since the question of effective control is to 
be decided by the declarations of die member concerned, die 
thcorcdcal aspects of ‘effective control’ arc of relatively litdc 
importance. 


” Havana Reports, lO, p. 114. 

‘2 Article V of the Convcntioit for the Unification of Certain Rules relating 
to the Itninunity of State-Owned Vessels, Bnisscls, tgsG, contains similar 
pros-isions relating to public ownership .and dcclanation of cfTcctive 
control. 

13 W. Friedman, Internationa! Fuhlic Corporations, G ^LL.R. 
p. 186. 
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Principle of NoN-DisCRnoNATioN in Article XVII 
The scope of this obligation of non-discrimination is not clear 
from the wording,** for the phrase ‘ governmental measures 
affecting imports or exports by private traders’ may be inter¬ 
preted in two ways. It could be taken to be a mere elaboration 
or description of the general principle so that the State enter¬ 
prise, although bound to observe the general principle of non¬ 
discrimination, the phrase would not necessarily apply to specific 
government measures affecting trades. 

It could, on the other hand, be intended that a State enter¬ 
prise should act consistently with the governmental measures 
affecting private traders which embody the general principles of 
non-discrimination. On the reading of paragraph i (b) it would 
appear that this second interpretation is the correct one. The 
broad intention of it is obviously that the State enterprise should 
adopt customary business practices and be guided by the normal 
conditions of a free market. 

What then is the nature of the non-discrimination con¬ 
templated? Discrimination is in fact practised by priv'ate 
traders.** A buyer will pay low prices where supplies are easily 
obtainable and high prices where they are not. The interpreta¬ 
tive note to paragraph i (a) allows for different prices in different 
markets and the phrase ‘ having due regard to the other pro¬ 
visions of this Agreement ’ in paragraph i (b) is meant to cover 
‘ differential customs treatment maintained consistently ^vith the 
other provisions.’ ** The type of discrimination practised by 
private traders and enumerated above is motivated by purely 
commercial considerations and it must follow that ^vhat is 
practised and permitted in the case of the private trader should 
not be denied to State trading enterprises. Paragraph i (b) is an 
elaboration or explanation of paragraph 1 (a). The discrimina¬ 
tions involved and incidental to the customary trade practices 
are unavoidable, but no contracting party should discriminate on 
any ground other than commercial considerations. 

To avoid discrimination on the part of State trading enter¬ 
prises what may be termed a ‘ commercial considerations ’ clause 

** See J. E. S. Fawcet, Legal Aspects of Stale Trading, 25 B.Y.I.L. (i948)» 
p. 47. 

15 C. Wilcox, A Charter of World Trade, 1948, p. 96. 

16 EPCT/160, p. 5- 
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was frequently included in treaties. For example, it is stated in 
the trade Agreement between the Um'tcd States and the United 
Kingdom that ‘. such monopoly or agency' will, in making its 
foreign purchase, be influenced by considerations such as those 
of price, quality, etc., which would ordinarily be taken into 
account by private commercial enterprises.’ Again, by a treaty 
in 1930, the United Kingdom and the Soviet Union undertook 
to be guided ‘in regard to the purchase and sale of goods . . . 
by commercial and financial considerations only.’ 

A United States commercial policy' statement in 1935’° 
expressed the vierv that ‘ if a country' establishes or maintains a 
government monopoly . . . the government of the United States 
believes that such monopoly or agency' should not discriminate 
against American commerce but that it .should accord ^'Vmerican 
suppliers a fair and equitable share of the market as nearly as 
may be determined by considerations of price, quality, etc., such 
as would influence a private commercial enterprise.’ 

This formula, though apparently simple in definition, in 
practice becomes difficult in application. Tire difficulty arises 
out of the nature and operation of planned economy. In So\’ict 
Russia, the cost of goods may not bear any relation to tlie cost 
of production, but may be fixed by Soviet officials according 
to the requirements of the collective planning. In the same way, 
prices of imported goods can be controlled by the government 
following a policy' of fixing sale prices in terms of internal require¬ 
ments rather than profit.-" Again, a go\'cmment monopoly may 
push prices up by witliholding supply and invade markets by 
selling at a loss."* The monopolistic position of tlie State trading 
enterprise enables it, by threatening to cancel its customary' pur¬ 
chase from a particular country', to obtain a low priced quotation 
at the expense of the producers of a foreign counti-y'."" 

It is a wcll-knou'n fact that countries with planned economics, 
and especially those \\'ith a total Stale monopoly of all foreign 
J' Agreement between the U.S. and the U.K., November 17, tg$8, Articie 
V'lII (i). 

Commercial agreement between the U.K. and the U.S.S.R., .April id, 
1030 Protocol. . 

If Policy of the United Slates concerning Gcnercliiation of Tarsfj Con¬ 
cessions. Issued by the U.S. State Department on .Ajmil i, 1935. 

J. Isaacs, International Trade-Tariff and Commercial Policies, igtS, 

p. 403- 

-t C. Wilcox, op. cit., p. 96. 

-- ]. E. Mc.adc, The Economic Basis of c Durable Peace, 1040, p. 06. 
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trade, are often guided when fonnulating their trade relatitms 
with other countries, by their foreign policies rather than by 
current commercial factors. Such monopolies enable the authori¬ 
ties to regulate by administrative decision both imports and 
exports in accordance with the requirements of and in conforrruty 
■^vith foreign policy.** 

ITiis fact is evident from the statement of Mr. H. Mine 
(Polish Minister of Trade and Industries). He is quoted as 
saying that as for foreign trade and economic relations 
capitalist countries, the task of planning in the People’s Demo¬ 
cracies is to secure such an organisation of these relations as 
increase to the maximum the economic power of the gi\en 
country, making it more independent of the capitalist economy 
and creating conditions for the speediest advance ^o^^a^^s 
Socialism. Consequently, in planning foreign trade betsveen the 
People’s Democracies and capitalist countries, it is not the aim 
of the former to secure the broadest development of these rela¬ 
tions irrespective of their content and results, but to establish 
relations ^vhich thrill facilitate the strengthening of the given 
country and its position as a socialist State. 

These factore, ^vhich play an essential part in a controlled 
economy, tend to an increase of the practice of non-discrimina¬ 
tion by State trading enterprises. A sub-committee of the League 
reported that ‘. a State acting as a trader . . . might . . . 
infringe its undertaking without it being possible for the injured 
party to prove any discriminatory intention since the detrimental 
situation of >vhich such party' >vouId complain would be a natural 
consequence of the economic system in force,* ** Professor Vmer 
has come to the conclusion that ‘while adherence to “com¬ 
mercial principles” therefore would preclude wanton discrimina¬ 
tion from prejudice or on political grounds it ^vould not preclude 
operation on the principle of discriminating monopoly.’ ” 

From the above analysis the following conclusions may be 
drawn: 

23 Sec J. B. Condliffe, The Commerce of //ations, 1951, p. 574- 

Quoted from For a Lasting Peace for a People’s Democracy, Budapest, 
November 18, 1949. This journal was published under the auspices of 
the Cominform. ^ - • / 

2® Report of the Sub-Committee of the League of ffations Commission of 
Enquiry for European Union, 1 jJ 7 . ii Economic and Financial, i943> 
ti.A.4, p. 76. 

J. Viner, Trade Relations bettaeen Free-Marktt and Controlled Ecanomses, 
League of Nations, 1943. P- 77- 
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(1) In the operation of a planned economy, factors other than 
‘ commercial considerations ’ play an important part; 

(2) ^vithout resorting to discrimination based on political 
motives, a State trading enterprise can practise mono¬ 
polistic discrimination which is a natural result of the 
economic system in force; and 

(3) that in such circumstances it may not be possible for a 
complaining country^ to prove that any actual violation 
of the non-discrimination obligation had been com¬ 
mitted. 


CoN'SULTATrONS ANT3 COMPLAINT 
Articles 31 and 32 of the Havana Charter require a member 
who establishes or maintains a monopoly to negotiate with any 
other member possessing a substantial trading interest in die 
product concerned, should the latter so desire. Tire object of 
the negotiations is to reach agreement limiting the protection 
afforded to domestic products by both export and import mono¬ 
polies. In the case of export monopoly, an agreement may be 
negotiated to assure exports of the monopolised proiluct in 
adequate quantities at reasonable prices, and where an import 
monopoly exists, relaxation of any limitation on imjxrrLs may be 
achieved. 

Again, a member maintaining a monopoly must negotiate 
with a view to establishing a maximum imjxnt duty to be applied 
in respect of tire product concerned. If the parties arc satisfied 
that this is not practicable, they may' arrive at any other satis¬ 
factory' agreement, and in such a ease, other interested members 
should be consulted. If a maximum import duty is not nego¬ 
tiated, tlie member concerned must make the fact public and 
notify die Organisation of the existing maximum import duty. 

GATT does not contain any such provisions. In their place 
a contracting party aggrieved by tlie operation of State trading 
conducted by another contracting party has recourse to Article 
XXIII, which provides the procedure to be adopted in the ca."^ 
of nullification or impairment of benefits. A disadvantage of 
this provision, liowevcr, lies in the fact that a contracting party' 
can only have recourse to it when an actual inj'ury has been 
caused. It docs not contemplate prior consultation in the ease 
of a possible, or threatened injury. It would therefore seem 
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advisable to incorporate in GATT provisions simUar to those 
contained in Articles 31 and 32 of the Havana Charter. 

Quantitative Restrictions and State Trading 
Article XI (3) of GATT provides that the terms ‘ import restric¬ 
tions ’ and ‘export restrictions’ include restrictions effected 
through State trading operations in relation to quantitative 
restrictions. This stipulation was originally contained in Article 
XII, which embodies the provisions governing restrictions safe¬ 
guarding balance of payments. As a result of the transfer from 
Article XII to XI, the provision under discussion has become 
applicable not only to balance of payments but also to the entire 
section on quantitative restrictions.*^ Sub-paragraph 3 of 
Article XI specifically refeis to Articles XI, XII, XIII and XIV, 
thereby covering all the provisions relating to quantitative restric¬ 
tions. 

State trading is therefore subject to the follotving rules by 
this mechanism: 

(1) No import or export prohibitions other than duties, taxes 
or charges can be instituted through State trading opera¬ 
tions. This general prohibition is subject to the exemp¬ 
tions contained in Article XI and under the conditions 
specified in Article XII. Deviation from these prohibi¬ 
tions against quantitative restrictions can be made to 
solve balance of payments difficulties.*® 

(2) Where quantitative restrictions are made effective 
through State trading enterprises, they must be admin¬ 
istered in a non-discriminatory manner as required by 
Article XIII. This principle of non-discrimination is, 
however, subject to the exceptions contained in Article 
XIV.*" 

The object of these rules is the elimination of discrimination. 
Article XVII also embodies this principle. Attention has already 
been drawn to the fact that certain discriminations exist rvhich 
arise merely from the monopolistic nature of State trading, and 
discrimination is also inherent in tlie quota system.*® The best 

5^ EPCT/r4i, p. 3. 

« See ante, pp. 197-900. 

29 See ante, pp. 90S et seq. 

H. C, Hawiinj, Commeitial Treatitt and Afreements, 1951, p* 
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that can be expected, therefore, is that no discrimination shall be 
indulged in on political grounds and that the contracting parties 
should act in good faith and in a spirit of economic good 
neighbourliness. 

There is another equally serious problem relating to the 
question of State trading and quantitative restrictions. ‘The 
effect that any given tariff rate will have on trade is usually 
little more tlian a guess . . . whereas the trade effects of a 
quantitative restriction can be determined %vith precision. It is 
for this reason that quantitative restrictions have such an appeal 
to protected interests and to countries with planned economies.’ 
Tlie ease with which die results of quantitative restrictions can 
be predicted has, in fact, led many countries with partially or 
totally planned economies to resort more and more to die quota 
system. This is demonstrated by die significant fact that die 
period (the nineteen thirties) which saw the growth of State 
planning also witnessed the growth of quantitadvc restriedons. 

Goixmment purchasing decisions, as opposed to customs 
dudes or other trade controls, determine the sources of imports 
of countries with a planned economy. This ivas especially notice¬ 
able in the case with Soviet Russia. In this situadon, the 
guarantee of die most favoured nadon clause in a commercial 
treaty is of no practical benefit. As a result, the only ivay a 
country can secure an assured export of a certain quantity of 
goods to a country ivith a planned economy, is to get a specific 
undertaking from it to buy that quantity. This is borne out liy 
the examination of State practice. For example, in die 1937 
Trade Agreement between the United States of America and 
the Soviet Union whereas the former guarantees most favoured 
nation treatment in customs matters, a corresponding guai'antcc 
is not given by the latter. Instead, an undertaking ivas given by 
the Sorict Union to take steps to increase substantially the amount 
of purdiascs in the United States.^* In an accompanying note 
the Sonet Union expressed her intention to buy in America ‘ in 
die course of the next tivclvc mondis, American goods to the 
amount of at least forty million dollars.’ Similar undertakings 

ihid., p. 156. 

Excli.mpc of Notes constituting a Commercial Apreement between the 
U.S.A. and the U.S.S.R., October J937. U.S. Exe. Scr. No. 105, p. 4. 
ibid., p. 7. 
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arc comainctl in many other treaties— e.g., ifie treaty between Uic 
United Kingdom and Poland.” 

Tlic general trend manifested in this Stale pracucc tends 
towards bilateral trade agreements, ensuring the purchase and 
sale of fixed quantities of goods. Wlien a country' widv a Slate 
controlled economy enters into a number of sucli treaties, the 
result will be the same as that of the allocation of quotas: that 
eacli country trading wiili sucli a country will be permitted to 
export a fixed quota and no more. When sucli a position becomes 
cry-staJliscd, the exporting country may be compelled to fix an 
import quota in relation to the State trading country' concerned, 
because of balance of payment difficulties. Consequently, con* 
trary to die prohibition against quantitative restrictions in /\rticlc 
XI, this will give rise to a network of quantitative restrictions. 

Do the bilateral agreements mentioned above constitute a 
violation of Article XI? To answer this question one has to 
examine the spirit in which the prohibition in Article XI is made. 
Quantitative restrictions arc prohibited on die grounds that they 

(a) discriminate between external sources of supply, tlicrcby 
injuring the interests of the particular countries concerned, 

(b) discriminate in favour of domestic pnxiucts and (c) operate 
to decrease the volume of trade. 

If in fact Uicrc is no discrimination resulting in injury, and 
if there is no decrease in tlic volume of trade, it would be difficult 
to prove a violation of the spirit of Article XI. It must l>c noted, 
however, that monopolistic discriminations arc inherent in the 
0]>craiion of controlled economy, but this discrimination b 
usually practised in favour of domestic protiucts at the (XM of 
imported products. Leaving this aspect for the moment, let lu 
turn our attention to the question of discrimination iKtuccn 
foreign suppliers. 

Tlic bilateral treaties mentioned abot’C arc liable to involve the 
interests of other countries who liavc a substanii.il interest in 
the commodity concerned. Consequently, consulialions with 
such countries become necessary’, and this raises the bilateral 
arrangement to a multilateral level. To arrive at a satisfactory 

*'Trade and Financial AfittmeM bftwten the United Kincdc«a^^d 
‘olantl, I0i9, Cmd. 7C38. Article 8 (a) of thij treaty iiatei that: 

1'uh Cwemiticnt place on record ihelr intention to contlruc to pi^r* 
on at lean the laroe *caJe annual!/ United Kinedotn industiti. 
pfOt-.jj 2re ipcdCed in Anne* E lo thii Afrreement.' 
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arrangement bet^veen the different countries concerned, tlic pro¬ 
cedure of giving public notice (similar to tlie provision in Article 
XIII (3) (b)) and consultation (as in Article XIII (3) (a) may be 
adopted. It may also be necessary to consult the Contracting 
Parties, who ha\’e an overriding supen-isory function over the 
working of the Agreement. 

From the above discussion the following conclusioits may be 
drawn: 

(t) The most effective form of guaranteeing trade with a 
State trading country is to enter into agreements ^vhereby such 
a country undertakes to buy a fixed quantity of goods. 

(2) To avoid discrimination and injury' to other countries, any 
fixing of quantities should be effected on a multilateral scale. 

(3) For the successful conclusion of such an arrangement, 
die consultation procedure contained in Article XI (2) can be 
adopted.^® 

(4) If, as a result of the fulfilment of the obligations to 
purchase a specified quantity, any balance of payments difficulty 
arises, resort can be had to Ardcle XII (2). 

A satisfactory adjustment on the above lines will also remove 
most of die injury resuldng from discriminadon in favour of 
internal products. The quesdon that faces foreign countries Ls 
not whether the State trading enterprise buys more of domestic 
products, but ivlicdier it gets a fair and sadsfactory share of die 
trade. It is not equality diat is aimed at, but a fair and cqiu’tablc 
share of trade. 

State Trading and the Most Favoured Nation Clause 
Tariffs are not so important to State trading enterprises as they 
arc to private trade."'' Countries ivith a planned economy 
can regulate their trade by administradvc actions and tend to 
buy and sell goods in different markets, irrcspccdvc of the price 
structures or profit modves. If restrictions and discrimination 

Hawkins has suggested that the rules relating to quantitative restrictions 
Can be applied to state trading. According to him the previous repre¬ 
sentative period formula and the equitable basis of distribution of 
quotas would make possible .a fair distribution of trade. Up to d.atc no 
trade agreement has adopted this solution. See H. C. Hawkins, op. at., 
pp. 200-1. 

30 J. Isaacs, Internctior.al Trade Tariffs end Commercicl Policies, lO'S, 
P- 403- 

J. 11 . CondhfTc, op. at., p. 574. 
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are desired, no elaborate apparatus of tariff preference, quotas or 
exchange controls are necessary.** As a result, a guarantee of 
most favoured nation treaUnent in die matter of tariffs, etc., by 
such States does not operate to eliminate discrimination. This 
was borne out by a statement Lord Runciman made when dis¬ 
cussing the general dissatisfaction with the workings of the most 
favoured nation clause contained in the treaties with the U.S.S.R. 
He stated that it is impossible to make normal most favoured 
nation clause an automatic piece of commercial policy when on 
the one hand you have a private individual . . . and on the 
other hand a State which can control the whole of the com¬ 
mercial transactions into and out of a country.*® The grant of 
most favoured nation treatment by the United States of America 
and the absence of a similar undertaking by the U.S.S.R. in the 
treaty between the two countries is significant in this connection,*® 
It should, however, be noted that as early as 1921 there were 
instances, isolated it is true, of treaties providing for most 
favoured nation treatment with regard to State monopolies." 
The trade treaties betiveen tlic U.S.S.R. and the East European 
countries are, as a rule, barter agreements containing a reciprocal 
most favoured nation clause referring to customs duties, regula¬ 
tions and transit. There are certain features of these treaties ivhich 
are not applicable to ordinary trade treaties between the U.S.S.R. 
and countries outside the East European bloc. The barter 
deals practically nullify the effect of the most favoured nation 
clause as they fix the volume of trade within the limits set up 
by these same deals. For both economic and political reasons it 
is inconceivable that the countries of this bloc should discriminate 
against each other in favour of an outsider, and therefore, ivhen- 
ever there is scope for application of the most favoured nation 
clause, it will be extended in accordance ivith the imdertakings 
contained in the treaties. Although dicrc is no information 
available on this point, it is reasonable to expect that the benefits 
extended by Czechoslovakia to other contracting parties under 
GATT are also granted to the membem of the Soviet bloc. 


1934. 


38 C. Wilcox, op. eit., p. 95. 

3* Parliamentary Debates, Commons, Vol. CCLXXXVI, March 

Exchange of Notes Constiluling a Commercial Agreement between the 
U.S A. and the U.S.S.R., October 1937. For a fuller discussion of this 

treaty, see ante, p. 235. . , . _. 

The Treaty between Finland and Estoma of 1921 may be mentioned as 
an example. 
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Suggested Solutions to the Problems of State Trading 
One suggestion aims at the creation of an ‘International 
Authority’ which would appoint representatives to the national 
boards of control over foreign trade of member States with 
planned economies. These representatives ■would require a final 
po\vcr of decision over the actions of such national bodies.''* It 
is obvious that this suggestion is impracticable, for which sover¬ 
eign country would permit such control and limitations on its 
sov'creignty? 

There arc four reasons attributed to the present-day existence 
of State trading and State control; (i) tlic adoption of State 
socialism and collccti\'ism as a national economic policy; (2) 
planning for national security; (3) State control for meeting the 
emergency arising from two w'orld wars; and (4) the general 
economic dislocation and planning for full emplo>Tnent.'‘^ With 
a decrease of international political tension lesulting in the reduc¬ 
tion of security measures and a general improvement of tlic inter¬ 
national economic situation, State control imposed under the last 
three headings will probably relax or entirely disappear.''* These 
expected improvements may or may not take place, and in the 
meantime the problem awaits a solution. From the point of 
view of GATT, security reasons take precedence. Actions taken 
on security grounds are exempted under Article XXI, therefore 
a contracting party, ^vhcthcr it maintains State trading or not, 
is permitted to take W’hatever steps it deems neccssaiy' for its 
security. 

In the 1930s the United States attempted to solve the prob¬ 
lem by die Hull Trade Agreements Programme. Under tins, 
concessions were made from the ordinary American tariff rate.s in 
return for pledges eitlicr to moderate existing direct control, to 
refrain from introducing new ones or to administer them in such 
a fashion as to avoid discrimination against American trade, 
Tliis programme met ^vidl only a limited degree of succe^ in 
obtaining a general amelioration of the c.xtcnt or of the dis¬ 
criminating and restrictive character of State controls."'' In 
relation to GATT, .such a policy w^ould invoke two considera¬ 
tions. Under the general most favoured nation clause, the new* 

*- J. E. Mead, op. cit., p. 95. 

M. .A. Hcilpcrin, The Trade of Itolior.s, 1947, p. so6. 

■** J. Viner, op. cit., pp. 86-7. 

loC. cit. 
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tariff reductions thus effected would have to be generalised to all 
contracting parties, with the result that the bargaining value of 
those reductions in return for State controls tvill be greatly lessened 
and the policy will not succeed in causing a relaxation of State 
controls. But, the concessions already embodied in the schedules 
of GATT may be negotiated wth a non-contracting party in 
return for the relaxation of State controls. 

It is held in some quarters that, under certdn conditions, 
State planning might lead to the expansion of ^vorld trade and 
the reduction of trade barriers. There are three conditions neces¬ 
sary to achieve this result. It must be assured that State planning 
would successfully maintain a stable level of full employment. 
Secondly, all the important trading countries would be required 
to plan their economy. Finally, planning should be for the 
increase of international trade.** An examination of these 
stipulations will prove ho\v difficult it Is to embody them in an 
international agreement as the basis of general trade policy. A 
full employment policy is a generally accepted econc«nic objec¬ 
tive in most countries and both GA*^ and the Havana Charter 
have included it as an objective. Be that as it may, it is hard to 
conceive a formula by which the success of a full employment 
programme can be ensured internationally. For the same reason, 
it is too much to expect that all the trading nations would under¬ 
take to plan their economy. As to the question of planning for 
the expansion of international trade, it has already been shown 
that—^as illustrated by the Soviet bloc—even 'tvhen a coimtry 
looks beyond its boundaries it does not look too far. The general 
tendency is to plan for the expansion of trade within certain 
'blocs: the Soviet bloc, the sterling bloc, etc., instead of planning 
f^’: the expansion of world trade. 

^n examination, the various solutions suggested lead one 
aImo^>^inevitably to Vineris conclusion: that it is difficult to find 
a satbmctory fonnula capable of solving the problems created 
by State tf^ding. It ^vouId appear, however, that the procedure 
of entering\into agreements 'with State trading countriw for the 
purchase ana^ sale of fixed quantities of goods, is the best and most 
practicable app^^oach possible in the present circumstances. A 
suggestion to th'i® effect was contained in the United States 
original proposalY°'' Havana Charter. It stated that the 
<• J. E. CondlMe, o/>. Vf''-. E- 3®*- 
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members ha\’ing a complete State monopoly of foreign trade 
should undertake to purchase annually products valued at not less 
than an aggregate amount to be agreed upon. This global 
purchase arrangement "ivould be subjected to periodic adjust¬ 
ments in consultation wth the Organisation."' "Wiicn the Sennet 
Union failed to attend tlie London meeting of the Preparatory 
Committee, consideration of this proposal was postponed; and 
when it failed to be present at Geneva the proposal was dropped."® 

In order to achieve a satisfactory working of this metliod, 
before the quantities are fixed, consultations should take place 
between all the interested contracting parties. Tliis is the only 
\vay to avoid discrimination. The ‘ representative period ’ formula 
^vill provide a suitable basis; where it is not practicable, a 
mutually agreed equitable allocation can be chosen. Unsatis¬ 
factory conclusion of negotiations should be subject to the ^e\•ie^v• 
and decision of the Contracting Parties. To sum up, the rules of 
procedure prescribed in tlie matter of allocation of quotas can 
be adopted. 

These rules can be incorporated in GATT cither by intro¬ 
ducing them in a separate Article followng Article XVII, or by 
introducing them in Article X\^I itself. Tltis Article could be 
divided into t^vo parts, the first embodying the principle govern¬ 
ing State trading as contained in the present Article XVII, and 
tlie second part dealing with procedure. The new rules suggested 
can be introduced into this section, and the entire amendment 
could be effected by a tivo-thirds majority. 


*' C, Wilcox, op. cil., p. loi. 

There .ire many Ejections that could be raised against this proposal: 
A global commitment on .a product by product basis would require the 
Soviet Union (or other state trading country) to disclose to other nations 
its economic plans. Neither GATT nor ilie Havana Charter imposes 
such obligations upon prh'ate trading countries. If the adoption of the 
proposal would not result in a state trading countr>-’s buying more goods 
than it would normally intend to buy, it svould not operate to expand 
trade. If it should require more to be bought than w.as required it would 
be boll: inequitable and unenforceable. See j6:d., p. 102. The answer to 
this criticism is that the proposed method guarantees at least a minimum 
assured trade, which is better than no trade or an uncertain trade. 
Moreover, it would operate to avoid unjust discrimination. 

16 
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CUSTOMS UNIONS, FREE TRADE AREAS 
AND FRONTIER TRAFFIC 

Part One 
Customs Unions 

The Permanent Court of International Justice in its Advisory 
Opinion on the Austro-Cerman Customs Union (1931) accepted 
the definition of Customs Unions set out in the Austrian 
Memorandum: ‘ uniformity of customs laws and customs tariffs, 
unity of tlie customs frontiers and of the customs territory 
vis-a-vis third States, freedom from import and export duties in 
exchange of goods between the partner Stales and apportionment 
of the duties according to a fixed quota.’ * 

Article XXIV (8) (a) of the General Agreement defines a 
customs union as the ‘substitution of a single customs territory 
for two or more customs territories,’ so that 

(1) duties and other restrictive regulations are eliminated 
on substantially all the trade between their territories or 
at least substantially on all die trade on products origina¬ 
ting in their territories, and 

(2) substantially the same duties and other regulations of 
commerce arc applied by each of the members of the 
union to die trade of countries not included in the union. 

This definition differe in two respects from that given by 
the Permanent Court of International Justice. Firstly, the latter 
only refere to customs, tariffs and export and import duties 
whereas the former includes other restrictions. Secondly, die 
GATT definition does not involve the question of allocation of 
customs revenue. 

The first difference is an obvious result of the growth in 
importance of quantitative and other restrictions in recent times. 
On the other hand, the absence of the second traditional element 
in the Agreement may be traced to the history of customs unions. 
The method of allocation of customs revenue as between mem- 

1 P.C.I.]. Serie* A/B, No. 41, p. 51. 
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bers of a customs union is almost certain to become a major issue 
^v'hich has a close counterpart in the controversies svhicli have 
always arisen in federal unions over the distribution of revenues 
or the allocation of taxation rights as between the central and 
the regional political authorities.^ It ^v•ould appear that tlic 
founders of GATT did not %vLsh to introduce this possibly con¬ 
troversial issue. Possibly it was coasidered wiser to leave tlic 
matter for the discussion and agreement of the parties con¬ 
cerned. It is significant that die Working Party appointed to 
examine the question of the South African-Southern Rliodcsian 
Customs Union Agreement, confined itself to the issue of com¬ 
patibility of the agreement with die provisions of GATl’. In 
its detailed report*’ there is no reference to the allocation of 
customs revenue. Neither docs it appear from the report diat 
any member of the Working Party raised the question. • 

In Uiis context the phrase ‘or at least with respect to sub¬ 
stantially all trade or products originating in such territories’'* 
becomes increasingly significant. Since GATT docs not provide 
for the allocadon of customs revenue, a customs union formed in 
accordance with the provisions of GATT ivould need certain 
relaxations unless it ivas prepared to accept assignment of revenue 
according to place of collection. Tlic phrase under di-scusion 
permits the necessary relaxation within the customs union ivitii 
respect to products not originating in the union.*' 

The contracting parties realise that in order to obtain integra¬ 
tion of national economics, it is necessary to increase freedom of 
trade by voluntary agreements. Customs unions should be used 
to facilitate trade between die participating countries and not to 
raise trade barriers to the trade of other contracting parties 
(Article XXIV (4)). Accordingly die Agreement docs not 
prevent the formation of a customs union or the adoption of an 
interim agreement for the promotion of a customs union between 
the territories of the contracting parties. This is, naturally, subject 
to the proviso: ‘diat die duties and other trade regulations in 
respect of trade ivith contracting parties who arc not parties to 

= J. Vincr, T/ie Customs Union Issue, 1950, p. 78. For dct.nils concerning 
the al!oc.ition of customs union revenues, sec T. E. Gregors’, Tariffs: 
A Study in Method, igar. pp. j6-iB. 

2 Basic Instruments, Voi. II, pp. 176-81. 

^ Article XXIV (8) (a) (1). 

= J. Vincr, op. cit., p. 114, footnote 15. 
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such a union or agreement will not In general be higher or more 
restrictive than the general incidence^ of the duties and regula¬ 
tions previously in force.’ 

Should a contracting party establishing a customs union or 
free trade area find it necessary to raise any rate of duty incon¬ 
sistent with the provisions of Article IP it should follow the 
procedure set forth in Article XXVIII.® This provision visualises 
a situation in which one of the constituents of a union wishes to 
raise a particular rate of duty in its schedule in order to make 
it uniform with the corresponding but higher duty in the schedule 
of the other participant or participants. When such a rise is 
effected, other interested contracting parties are entitled to request 
a compensatory concession. In the computation of compensa¬ 
tion, due account shall be taken of the compensation already 
afforded by the reductions brought about in the corresponding 
duty of the other constituents of the union. The object of this 
provision is to ensure, in the general balancing of benefits, that 
it is not only the individual rates which are taken into con¬ 
sideration but also the cumulative benefits resulting from the 
concessions of the union as a whole. 

In the event of two or more contracting parties deciding to 
enter into a customs union, or an interim agreement leading to 
a customs union, they are requested to notify the Contracting 
Parties promptly. They are ^so requested to supply specified 
information (paragraph 7 (a)). The party concerned should 
present a plan of the proposed union, a schedule of rates, and any 
further information required by the Contracting Parties in order 
to reach a decision. 

* In the American draft of the Havana Charter the words ‘ average level ’ 
were used instead of ‘general incidence.’ The present wording was 
introduced into the Havana Charter in 194B. TTie meaning of both 
terms is equally obscure, sec ibid., p. 113, footnote 8. In clarification of 
the present wording ‘ average level *) the Report of the Hav^a 

Conference states that it was not intended to lay down a mathematical 
average of customs duties. The foimula should permit greater flexibility 
in ord^er that the volume of trade can be taken into accoimt, see Havana 
Reports, s. 24, p. 51. 

f Article II provides for the extension of equality of treatment to all con¬ 
tracting parties with respect to the concessions contained in the appro¬ 
priate schedules, binds the rates in the schedules, and makes the 
schedules an integral factor of Part I of the Agreement. 

® Article XXVIII provides for the modification of the rates on die 
Schedules after negotiations and agreement between interested parties. 
It also provides for compensatory adjustments which may become neces¬ 
sary for reaching such agreement. 
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On receipt of this information, tlic Contracting Parties should 
examine the whole matter. If tliey find tliat the agreement ^vill 
not lead to a customs union ivithin the period contemplated b)' 
the parties or within a reasonable space of time, they should 
then make a recommendation to the parties concerned. Tiic 
parties should not maintain or put into force the agreement unless 
they arc prepared to modify it in accordance with these recom¬ 
mendations. This prov'ision has tivo important aspects. In the 
first place Contracting Parties arc given the po\vcr to prevent 
tlic formation of a preferential arrangement in the guise of a 
customs uruon. Secondly, where there is a possibility of the 
formation of a customs union within a reasonable time, they can 
guide tlie parties through tlie proper channels and facilitate the 
establishment and successful working of the union. 

This might give rise to an important question: Would the 
Contracting Parties have the pow'cr to veto the formation of a 
genuine customs union? During the discussion on this point it 
was suggested that there ivas no question of the Contracting 
Parties having any pow'cr to approve or disapprove a customs 
union. If the Contracting Parties find that the proposals made by 
the country will in fact lead tow’ards customs union in some 
reasonable period of lime tlicy must approve it. Tlicy have no 
poivcr to object.® This, how'cvcr, was not a decision of tlic Con¬ 
tracting Parties but merely the opinion of a delegate. As the 
body which finally drafted Article XXIV gave no decision on the 
vah'dity or otlien\TSc of tlie statement, it has no binding force. 

The wording of paragraph 7 (Ij), ho^vcvcr, docs support this 
viciv'. Tlic Contracting Parties on finding that the agreement will 
not result in the formation of a customs union wdtliin a reasonable 
time, are required to make recommendations to the parties con¬ 
cerned. The parties arc thereupon expected to make the neces¬ 
sary modifications and, as instanced above, failure to do so will 
prevent them putting the agreement into force. It w'ould appear 
that tlie Contmeting Parties, on finding that the agreement wall 
not lead to a customs union wathin a reasonable period of time, 
cannot simply make a finding to that effect and leave tlic matter, 
but arc required to make furtlicr recommendations. The parties 
concerned arc pre\-cntcd from putting into force or maintaining 
an agreement which does not conform \s'ith the recommendations 
EPCT/TAC/PV/n, p. 37. 
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made. Therefore there can be no question of the Contracting 
Parties accepting or rejecting a ciKtoms union agreement. The 
acceptance of this position reasserts the right of eaph contracting 
party to enter into a customs union. This right may be con¬ 
trasted with the prohibition, often contained in commercial 
treaties, against entering into a customs union.“ 

Preferential arrangements sanctioned by Article I (2) are not 
affected by the formation of customs unions (Article XXIV (g)). 
According to Article XXIV (8) (a) (ii), which constitutes a part 
of the definition of a customs union, substantially the same duties 
and regulations of commerce should be applied by each member 
of the customs union to the trade of territories not included in the 
union. Tlie result of this procedure will be that, unless prefer¬ 
ential arrangements permitted under Article I are specifically 
exempted from the operation of this stipulation, a contract¬ 
ing party entering into a customs union and at the same time 
maintaining such a preferential arrangement, will have to aban¬ 
don the preferential duties. Preferences, however, may be 
eliminated or adjusted by means of negotiations with the con¬ 
tracting parties affected. 

To eliminate duties and restrictions between the constituent 
units, will necessitate the elimination of such preferences. Since 
certain preferential arrangements are exempted (under Article 
I (2)) such a country is not bound to eliminate these preferences. 
A negotiated elimination may, ho^vever, be brought about. 
Article I would require that when a product imported into tlie 
territory of a member of a customs union at a preferential rate 
of duty is re-exported to the teiritor>' of another member of such 
a union or area, the latter member should collect a duty equal 
to the difference between the duty already paid and any higher 
duty that would be payable if the product were being imported 
directly into its territory.^* The reason for this interpretation 
of the relation of Article I to Article XXIV is that at Havana 
it had not been envbagcd that the importing country might be 

>0 Eighteen smaller German States entered into a defensive league in 1828 
in order to protect themselves against pressure applied to them individu¬ 
ally by Prussia to enter the Zollverein. No member of the League was 
to participate in a customs union without the consent of all the members. 
See ]. Viner, op. cit., p. S4, footnote 4. 

It Basie Inslrumenis. Vol. 1, p. 74, Interpretative Note to paragraph 9, 
Article XXIV. This Note was rectified by the Third Protocol of Recti¬ 
fication to meet a difficulty arising with regard to Southern Rhodesia. 
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one which granted tlic same preferential rate to the countr)' of 
origin of the product as the re-exporting country. 

Tire Contracting Parties may, by a two-thirds majority, 
approve proposals which do not fully comply wth the require¬ 
ments of paragraplis 5 to 9, subject to the condition tliat such 
proposals should lead to the promotion of customs unions. Tiic 
difference bertveen this provision and the provisions contained in 
paragraph 7 (b) is important, for it deals \vith an interim agree¬ 
ment leading to a customs union, whereas paragraph 7 (b) con¬ 
templates a customs union agreement. Tliis distinction is set out 
in the wording of paragraph 5 : ‘ the formation of a customs 
union or a free trade area or the adoption of an interim agree¬ 
ment necessary for the formation of a customs union.’ Tlic 
customs union Agreement must comply with the essential require¬ 
ments of paragraphs 5 to 9. The Contracting Parties are 
required to make recommendations so that the proposed customs 
union can be established ‘within the period contemplated by 
the parties ’ or wnthin a reasonable time. An interim agreement 
need not comply fully with the requirements of paragraphs 5 to 9. 
It should, however, be capable of leading to a customs union and 
should not be a disguised preferential arrangement. This view 
is based on tlic practice of the Contracting Parties. Tlie South 
African-Southern Rliodcsian customs union was criticised on 
tlic grounds that it relegated tlic setting up of a common tariff 
to second place, and that it envisaged an unreasonable length of 
time for its establishment. In reply to this criticism it was stated 
that this argument ivas not valid since ^^'hat ^\’as before the Con¬ 
tracting Parties ^vas not a customs union agiccment but only an 
interim agreement leading to a customs union. Tlic Contracting 
Parties accepted this interpretation. 

The Contracting Parties also undertake to iastitutc all 
reasonable measures to ensure obsers-ance of the pro\i.sions of the 
Agreement by the regional and local authorities irithin tiicir 
tcrritor>'. This is intended as a safeguard against possible abuses 
by the local authorities and administrative discrimination. 

Part T\vo 
Frontier Trafhc 

Paragraph 3 (a) of the Article XXIV pro\'ides that the obligations 
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under the Agreement shall not prevent the grant of advantages 
accorded by any contracting party to adjacent countries to 
facilitate frontier traffic. It has hitherto been customary to 
include similar clauses in commercial treaties and it helps to relax 
any unnecessary rigour or burden on inhabitants living in close 
proximity to the frontier of two adjoining countries. The area 
covered by such clauses differs in various treaties, but by constant 
State practice some degree of uniformity has been achieved. In 
sixty-five treaties an area of fifteen kilometres is specified as being 
^vithin the ambit of the clause." 

The ‘frontier clause’ is sometimes of a wider application. 
Special favours given to contiguous territories with whom the 
parties to a treaty have special economic, political and senti¬ 
mental relations, are thereby exempted from tlie most favoured 
nation clause in the treaty." Neither GATT nor die Havana 
Charter makes any exception in favour of advantages granted 
to contiguous territories. The advantages accorded to trade 
^vith the Free Territory of Trieste by countries contiguous to 
that territory are, however, exempted.** 

Part Three 
Free Trade Areas 

A free trade area is defined as ‘ a group of two or more customs 
territories in ^vhich the duties and other restrictive regulations 
or commerce are eliminated in substantially all trade between 
the constituent territories in products originating in such terri¬ 
tories’ (Article XXIV (8) (b)). In the abolition of tariffs and 
restrictions between the constituents of the free trade, the free 
trade area beats a close resemblance to a customs union. The 
difference lies in the fact that the countries forming a free trade 
area are not required to adc^t a common tariff,** and this differ- 

*2 R. C. Snyder, The Most Favoured Nation Clause, 1949, P- i57* 

Exchange of Notes between the Netherlands and the Union ol South 
Africa, February 20, 1935. 

» Article XXIV (3) (b); Article 43 (b). , 

A customs territory is defined as ‘a territory with respect to which 
separate tariffs or other regulations of commerce are maintained for 
substantial part of the trade of such territory with other territories. 
(Article XXIV (2), Article 42 (a)-) , , , 

GATT in Action —Third Report on the Operation of the Agreement, 
GATT, 195a, P- 43- 
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ence in the level of tariffs in relation to outsiders has its legal 
significance. Because of tlie uniformity of tariffs in relation to 
outsiders tlie customs union acts often as a single contracting 
party, but the constituents of a free trade area act as separate 
contracting parlies. 

The requirement of notiBcation to the Contracting Parties 
prior to the formation of a free trade area, the stipulation for 
recommendation by the Contracting Parties suggesting the neces¬ 
sary alterations to the plan, and the procedure for a Uvo-tltirds 
majority vote in exceptional eases, are substantially the same as 
in the formation of a customs union.’* 

The advantages of a free trade area are twofold. It derives 
all the benefits, as in the case of a customs union, from the 
abolition of internal duties and restrictions, but unlike the 
customs union, it gives die participating countries their tariff 
autonomy with regard to third States, thereby enabling them to 
maintain their tariff bargaim'ng power.’® 

The absence of a requirement for a common tariff in a free 
trade area has rivo further implications. A lower tariff member 
of the free trade area need not raise its tariffs to meet die 
demands of a high tariff partner, nor is die latter bound to lower 
its high tariff. Secondly, it docs not necessitate a common tariff 
policy and unified customs administration, with the result that 
different constituents arc less subject to common legislation, 

Nicaragua and El Salvador—Free Trade Area. 

At the request of die Nicaragua Government’® the Con¬ 
tracting Parties decided dial dial countr)' ^vas entitled to obtain 
the benefits of the provisions of Article XXIV relating to the 
formation of free trade areas."® At the same dmc Nicaragua 
was required by die decision to submit an annual report to die 
Contiacdng Parties. They also decided to renew permission 
given for the establishment of die free trade area if, on the 
examinadon of die annual report, they found that the main¬ 
tenance and working of the free trade was in accordance with 
the provisions of Ardclc XXIV. 

U Article XXIV. 

IS H. C. Hawkins, Commrrctal Treaties end Aereements, 1051, p. J)8. See 
also Customs Union, UN Dcp.irtnicnt of Economic Affairs, Lake Success, 
IQ47, UN Sale No. 1948, 11D.3. 

1 '’ C*omraunic.ition by the Gos-emment of Nicara^a dated March 7, 1951. 
Basic Jnstruments, Vol. II, p. 30. Decision of October 25, 1951. 



250 Cujfonij Unions, Free Trade Areas and Frontier Traffic 

Tnvo important legal questions* were involved in the final 
decision to give Nicaragua perniision for the formation of a 
free trade area. In tlie first place, El Salvador ^vas not a con¬ 
tracting party. According to paragraph 5, Article XXIV, the 
formation of a customs union or free trade area is contemplated 
only ‘between the territories of contracting parties.’ Secondly, 
Article III of the Treaty between the t%v'o countries envisaged 
the imposition of quantitative restrictions in certain cases.*' This 
violated the requirement in the definition of a free trade area 
(paragraph 8 (a)) for the abolition of restrictive practices. In 
spite of these two conflicts, it was considered that the Treaty ^vas 
substantially in accordance with the provisions of the Agree¬ 
ment. The Contracting Parties therefore resorted to the pro¬ 
visions of Article XXIV, paragraph 10, which authorised them 
to approve proposals which did not comply %vith the require¬ 
ments of paragraphs 5-9. 

This is the only instance of the establishment of a free trade 
■area in \vhich a contracting party has been a participant. In 
accordance with the stipulation in the decision, annual reports 
have been submitted by Nicaragua, and after a thorough exam¬ 
ination the Contracting Parties have approved them. 

Part Four 

Regional Arrangements 

"With the advent of the Havana Charter negotiations, there arose 
three conflicting vie^v-points regarding regional arrangements. 
The United States was opposed to all regional arrangements; 
the United Kingdom \vas opposed to regional pacts but upheld 
the Imperial preferences; and the Latin-Amcrican countries 
favoured regional arrangements. Thb triangle of forces found 
an equilibrium in the compromise finally embodied in the 
Havana Charter.** The formation of regional agreements ^\•as 
only to be permitted under special circumstances such as the 


21 Statement by the U.S, Representative, GATT/CP6/SR24, October 24, 
1051, p. I. 

22 Article 15 of the Havana Charter recognised that special circumstances 
might justify new preferential arrangements in the interest of economic 
development and reconstruction. 
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impending necessity of economic development nnd reconstruc¬ 
tion, and were only to remain in existence during tiic brief period 
of ten years. 

The General Agreement, on Uie other hand, doas not contain 
any provision permitting tire formation of regional arrangements, 
whether such arrangements take place betv.'een tlic contracting 
parties themselves or bet^veen a contracting party and a third 
country. Tire permission given for regional arrangements con¬ 
tained in tire Havana Charter, however, is relevant to tlic ques¬ 
tion of customs union prosTsions contained in GATT. 

By Auticle XXIV (4) the Contracting Parties recognise the 
desirability of increasing freedom of trade by development 
through voluntary^ agreements for a closer integration of the 
economies of the countries parties to such agreements. Article 
XVIII permits certain emergency measures in tire interests of 
economic development and reconstruction, even should sudi 
measures conflict ^vitll the obligations under the Agreement. 
Article XXIV (10) empowers the Contracting Parties to approve, 
by a t^vo-thirds majority, proposals for tlie formation of customs 
unions, interim agreements for customs unions, and free trade 
areas which do not comply fully \vith prescribed requirements. 
Reading these three provisions together, it is obv ious that tliey 
closely resemble the principles accepted and arrangements per¬ 
mitted under Articles 15 and 98of tlie Havana Charter. 

An examination of tire actual working of G.ATT in relation 
to customs unions, free trade areas, and interim agreements for 
customs unions, will clarify the point under discussion. In the 
decision permitting the formation of the free trade area hetNveen 
Nicaragua and El Salvador, the Contracting Parties had to ha\'c 
rccoiusc to Article XXIV (10), for the reason that El Salvador 
was not a contracting part\^ ^Vhen, on tlic other hand, the 
Franco-Italian customs union question ^vas dealt witlt, France 
was given a waiver of its obligations under Article I,'* on the 
grounds tliat Italy was not a contracting parts-. It is clear tliat 
in tins case Article XXIV (10) could also have been resorted to. 
The explanation of tliis divergence of practice lies in paragraph 


.^rtic!c 98 of the Havan.a Charter permits economic integration with 
non-Mcmbcrs. _ 

-< Attack on Trade Barriers, GATT, 1940, p. tS. 
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5, which permits customs unions, free trade areas, etc., only 
between contracting parties. It must be remembered that the 
decision on the Franco-Italian customs union was one of the 
earliest decisions of the Contracting Parties. It was then con¬ 
sidered that permission to form a customs union between a con¬ 
tracting party and a non-contracting party ^vas of so fundamental 
a nature that even a resort to paragraph lo ^vould not regularise 
it. Therefore a waiver under Article I had to be given. The 
moral sanction for this waiver would appear to be the principle 
accepted in Article 98 of the Havana Charter for the economic 
integration tvith non-membeis. By the time the Nicaragua- 
E1 Salvador decision was taken, however, economic arrange¬ 
ments ^vith non-members deviating from the provisions of the 
Agreement had proved acceptable with the result that the Con¬ 
tracting Parties could resort to paragraph to without offence to 
their conscience. 

The Schuman Plan waiver given by the Contracting Parties 
is also relevant to the present discussion. The Coal and Steel 
Communit)’ was not a customs union because firstly the duties 
and restrictions abolished among the participating countries 
applied only to coal and steel and therefore it did not comply 
with the normal requirement of a customs union abolishing sub¬ 
stantially all duties and restrictions. Secondly, there \vas no 
institution of common tariffs vis-d-xns third countries. For the 
first reason it was not a free trade area. Neither did it result 
in a preferential regional arrangement as contemplated by 
Article 15 of the Havana Charter. This Article contemplated 
an arrangement for economic reconstruction and development 
lasting a mere ten years whereas the Schuman Plan favoured a 
more permanent arrangement. In these circumstances, the pro¬ 
cedures laid do>vn in Article XXIV could not offer a solution, 
and resort had to be had to Article XXV (5) (a) treating it as 
an exceptional circumstance and granting a ^vaive^ of the obliga¬ 
tions under Article I. The principle contained in Article 
XXIV (4), namely, the desirability of increasing freedom of 
trade through voluntary agreements of closer economic integra¬ 
tion of countries provides the justification for this waiver. 
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The ?ifo 3 T Favoured Nation Clause and 
Customs Unions 

A customs union has generally been coasidcred as an exception 
to the most favoured nation clause. This, hosvcvcr, has not 
always been the case, and by no means all tlie countries have 
subscribed to this vicw.=^ ^Vhcn Frankfort joined the Zollvcrcin, 
she asked England (1835) to release her from her most favoured 
nation obligations to England. The parties seem to have accepted 
the fact that, in the absence of such consent on the part of Eng¬ 
land the customs union would not automatically receive excep¬ 
tion from the operation of mest favoured nation clause. This 
was the traditional policy of the United Kingdom and it is still 
maintained."'^ The opposition by President Benes of Czecho¬ 
slovakia to the .^ustro-German customs union was made on the 
grounds that it constituted a violation of the most favoured 
nation clause.*' 

During the drafting stage of tlie Havana Charter, \vhen tlie 
Article relating to customs unions was under discussion, it ^v•as 
stated diat the aims of- those pror'isions tvcrc similar to those of 
the corresponding provisions in commercial treaties, namely, tliat 
tlie recognition of a customs union involves a derogation from the 
most favoured nation clause. But on the otlicr hand, it was 
maintained that these provisions merely provided the mechanism 
for preventing a member from evading its obligations through 
the guise of entering into a customs union when, in fact, it was 
unlikely that a customs union would eventually take shape. 

It .seems that vritliout the exceptions contained in Article 
XXV (5) of GATT contracting parties would be prevented from 
forming cirstoms unions, for to do so would constitute a violation 


-- For tlic liistorv of the diplomatic controversy on this issue, see J. Vi.ocr, 
op. cit., pp. 6-J2. 

S'’ G. Schwar/cnbcrgcr, The Moit Fevoured diction Standard in British 
State Practice. 22 B.Y.I.L. (1945), P- mg. note 5: ‘In the .->h<encc of 
express reserv.-ttion. a state c.in demand under the _mo 5 t_ favoured nation 
standard the benefits of exclusive preferential treaties, bilateral or multi¬ 
lateral, between tlie promisor and third states, such as customs unions, 
which leave the international personalities of the Contracting St.atcs 
intact.* . ^ , ,■ 

•' E. Bcncs, The Austro-Cermcn Custom Union Project in Czechoslovahicn 
State Papers and Documents, J031, No. 6, p. 33. 
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of the most favoured nation obligations under GATT. In reply 
to a question put fonvard by one of the members, the Director 
of Commercial Relations stated before the Canadian Senate 
Committee that before the war, customs unions, though not 
embodied in any international document, were an exception by 
common acceptance. He further implied that in the General 
Agreement it is now formally recognised as such.^® The inter¬ 
pretation of this statement appears to be that formerly countries 
entering into a customs union had a right to claim exceptions 
from their most favoured nation obligations. Although this 
right had not been contained in a formal document until its 
actual embodiment in the General Agreement, its existence was 
universally recognised. It must be pointed out, however, that 
there is a difference between the formal recognition of a gener¬ 
ally recognised right, and the giving of a right by way of 
exception to a general rule contained in a formal document. 
Depending on tlie traditional commercial policy of a contracting 
party, it may be argued that the exception of customs union from 
the most favoured nation clause must be included in either the 
former or latter category. 

It has already been pointed out that the Havana Charter 
confers on members the right to form customs unions tvith non¬ 
members. The General Agreement, on the contrary, only recog¬ 
nises customs unions behivcen contracting parties. Under the 
general most favoured nation clause (Article I) any concession 
granted to any other countr)’, whether a contracting party or a 
non-contracting party, has to be offered to all contracting parties. 
So that by restricting the formation of customs unions between 
contracting parties, the scope of the exception is limited. It 
follows therefore that the elimination of duties effected under a 
customs union bet>veen a contracting party and a non-contracting 
party can be claimed for the goods of the other contracting 
parties. The waiver of the most favoured nation clause obliga¬ 
tions under Article I to France in the case of the Franco-Italian 
customs union project supports thb view. The different pro¬ 
cedure adopted in the case of the free trade area bet^veen 
Nicaragua and El Salvador has, however, already been noted. 
Consequently, it may appear ffiat the tendency of the Con- 

Senate of Canada, Standing Committee on Banking and Commerce, 

March ii and i8, 1948, Report of the Committee, p 44. 
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trading Parties is to eliminate the distinction bcusccn a 
contracting party and a non-conlracdng party in die formation 
of a customs union or free trade area. Tliis case provides an 
example of the indirect adoption of Havana Charter principles 
into GATT. 

Tlie General Agreement offers us a deviadon from the 
traditional exceptions granted to customs unions. Even those 
countries which accepted the general principle—that a customs 
union is an exception to the most favoured nation clause—refused 
to recognise this excepdon on the grounds diat it brought into 
existence what is knoivn as an ‘ imperfect customs union.’ In the 
ease of the customs union between .^.astria and Modena (1857) 
for c.xample, Cavour, on behalf of Sardinia, protested against it. 
His contention was diat as it did not fulfil die nccessar\' criteria, 
it constituted a violation of the most favoured nation obligations 
to Sardinia."^ The power of the Contracting Parlies to permit 
die formation of a castoms union even though the nccc.ssarv’ 
requirements arc not complied with, appears to sanction incom¬ 
plete customs unions. It has to be noted that die Agreement 
pcimits not only perfect and imperfect customs unions, but also 
interim agreements capable of leading to customs unions. Con- 
sequendy, the scope of the traditional exception to the most 
favoured nation clause has been greatly enlarged. 

At the signing of the Final Act of the Agreement, two groups ■ 
of countries—the Benelux Union and die S>Tio-Lebanon Union 
—ivcre accepted as customs unions for the purposes of the 
Agreement,^® and each union was considered as a .single con¬ 
tracting party. Later, however, the S\Tio-Lcbaru^c customs 
union ivas dissolved and bodi countries withdrew completely 
from the Agrccmcnt.^‘ 

Tlicrc arc a number of proposals for die formation of customs 
unions which involve the participation of one or more contract¬ 
ing parlies, but dicsc arc still only in the initial stages and have 
not yet come up for consideration and apjiro-val by die Con¬ 
tracting Parties. The decision of Norway and Stveden to form 
a Nordic customs union ^vas announced at the time of the 
Anncc}- Tariff Negotiations. Argentine and Brazil signed a 

J. Vincr, op. cit., pp. 7-^. 

2 ° Thr Attack or. Trade Barriers, GATT, 1945. p. 20. 

GATT in Action—Third Report or. the Operation of Ike Agreement. 

Gcncv.i, 1052, p. 43 - 
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treaty in 1941,” which although a normal tariff treaty, envisages, 
in the preamble, the progressive establishment of a free trade area 
and the ultimate formation of a customs union. 

The treaty between Poland and Czechoslovakia of 1942 also 
provided for the formation of a customs union in the future.” 
This particular proposed customs union has a special charac¬ 
teristic. It is in the nature of a rather vague loose political 
union follo^ved by a customs imion. The political entity thus 
created is to promulgate laws and regulations for the establish¬ 
ment of a customs union. The characteristic feature, therefore, 
of this union is that it contemplates a political imion to precede 
a customs union whereas traditionally political union is expected 
to follow, not to precede, a customs union. This bears a close 
resemblance to the customs union proposed between Greece and 
Yugoslavia.’* 

The new economic convention between France and Tunisia 
provides for the establishment of a customs union. The freedom 
of trade between the two countries continues and a uniform tariff 
entered into force on January 1, 1956. The Organisation of 
Central American States has made some further progress in. the 
preparation of plans for the promotion of a customs union. In 
February 1956, a decision was taken at a conference in London 
to form a Caribbean Federation and a customs union including 
Jamaica, Trinidad, and Barbados. The Scandinavian countries 
rvhich seemed close to reaching agreement on the formation of 
a customs union met again at Copenhagen in January 1956, and 
decided that studies of the problems involved should be con¬ 
tinued.’* 

Attention may now be turned to the ctistoms union 
envisaged between France and Italy and the interim agreement 
for the formation of a customs imion between South Africa and 
Southern Rhodesia, for these are the two cases in which the 
Contracting Parties have taken measures under Article XXIV. 


Treaty for the Progressive Establishment of a System of Free Trade 
Area, signed at Buenos Aires, November 2t, 1941, Argentine News, 
Buenos Aires, December 1, 1941, p. a. _ . . . t j 

Agreement for the Establishment of a Confederation, signed in London 
on January 25, 1942. _ . . t j 

Agreement for the Constitution of a Balkan Union, signed m London on 
January 15, *942, The Times, London, January 16, 1942. 

J. Viner, op. cit., pp. 114-15, footnote 15. 
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The Franoo-Italian Customs Union 

France and Italy formally expressed the wish to enter customs 
union, and a commission ^vas appointed in 1947 to examine tlie 
question. Both countries accepted the conclusions reached by 
the Commission and a protocol was tlien signed by them at 
Tun’n.^® Later, another treaty ^vas signed for the establishment 
of a customs union,^’ and eventually a new mixed commission 
was set up for the purpose of elaborating the terms of the 
customs union Agreement. It was expected tliat the customs 
union would come into effect by January' 1950. 

During the discussion on the protocol relating to Article 
XXIV,the French representative stated that the acceptance 
of- tills protocol by his government would be contingent upon 
the Contracting Parties agreeing to ivaivc one of the obligations 
of paragraph 5 in favour of France. This ivould enable 
France to proceed with the formation of a customs union is ith 
Italy without first requiring Italy to become a contracting 
party.^® The Contracting Parties agreed to tliis request. A 
resolution exempted France from tlic obligation under para¬ 
graph 5 to the extent necessary' for her to enter the customs 
union arrangement, even tliough Italy had not become a con¬ 
tracting party by that time.'*® 

Countries such as the Netherlands and Luxembourg, which 
maintain low tariffs and also conduct a substantial trade ivitli 
France, feared that tliey might be adversely affected by tlie 
disparity existing between French and Italian tariffs.^’ This was 

Protocol regarding the Formation of a Customs Union, Turin, March 20, 
1948. 

Treaty for the Establishment of a Customs Union between France and 
It.aly. March 26, 1949. 

Spcci.al Protocol relating to Article XXIV of the Gcncr.il Agreement, 
signed at Havana, March 24, 1948. Tliis Protocol came into force on 
April 15, 1949. Protocols and Declarations, UN Publication Sales 
No. 1948, 11D.5. This Protocol replaced the first four paragraph.* of 
.4111010 of the Agreement by prowsions idcntic.al with Article 42 

of the Havana Charter. 

G,4TT/i/ 2, M.arch 11. 1948, pp. 1-2. 

<0 G.4TT/I/38, Ma.'ch 18, jg.{8, p. 1. 

Italian tariffs were at a higher level tiian French tariffs. It was feared 
that the establishment of a common tariff would necessitate the raising 
of French tariffs. Even though Italian tariffs might be lowered, since 
the volume of trade between these countries and Franw w.as mucli 
greater in comparison v.-ith the volume of their trade wish Italy, the 
lowering of It.alian tariffs would not compensate for the prejudicial effect 
of tlie rise in the French tariff. 


If 



258 Customs Unions, Free Trade Areas and Frontier Traffic 

not an insurmountable problem, however, for in the event of a 
rise in French tariffs, resort could have been made to the con¬ 
sultation procedure for compensatory adjmtments contemplated 
in Article XXIV (6) of the Agreement. 

The putting into effect of the customs union Treaty has, 
however, been shelved for the time being. In 1950, the Con¬ 
tracting Parties tvere informed that the union had been inde¬ 
finitely delayed by the trade liberalisation policy of the Organisa¬ 
tion for European Economic Co-operation. In accordance \vith 
the OEEC decision to give priority to the elimination of quotas 
throughout Western Europe, the French and Italian govern¬ 
ments ^ve^e compelled to hannonise the procedure of their 
customs union tvith the more general decision of the OEEC.** 
The decision allowing a waiver in favour of France pertains 
only to the question of Italy’s relation to GATT, and docs not 
amount to an approval of the Franco-Iialian customs union as a 
whole. The decision makes it clear that the other conditions 
contained in Article XXIV 5-10 have also to be fulfilled. 

The South African-Soutkem Rhodesian Customs Union 

The Customs Union Interim Agreement was signed between 
South Africa and Southern Rhodesia in 1948.** The South 
African-Southern Rhodesian Customs Union issue was brought 
before the Contracting Parties, and a Working Party was 
appointed to examine the question. The tVorking Party sub¬ 
mitted a report,** which \vas adopted by the Contracting Parties, 
who made a declaration on the matter.** It stated that South 
Africa and Southern Rhodesia are entitled to claim the benefits 
of Article XXIV for the formation of the proposed customs 
union, but this was made subject to an undertaking by the two 
governments to furnish to the Contracting Parties copies of each 
annual report of the Customs Union Council. They agreed to 
submit to the Contracting Parties not later than July 1, 1952, a 
report on the progress achieved towards the elimination of 
tariffs and otlier restrictive regulations of commerce between 
their territories, and towards the application of the same tariffs 

Statement by M. Andre Philippe (the French Delegate to GATT). 

The Few Tork Herald Tribune, Mardi aa, 1950- 
** Union of South Africa, Government Gazette Extraordinary, No. 405. 

** GATT/CP3/24. . , ,T 

Declaration of May 18, 1949. Banc Instrumcrtts, Vol. 11 , p. ag. 
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and other restrictions to the trade of the oilier contracting 
parties. 

The parties also imdcrtook to submit not later than July i, 
J954 j a definite plan and schedule for tlic completion of the 
customs union, to be completely' established as soon as possible, 
and in any case not later than April i, 1959. Tlic Declaration 
also requests the tivo governments to instruct the Customs Union 
Council to include in each annual report a definite plan and 
schedule on the steps to be taken during tlic ensuing twelve 
montlis towards the establishment of the customs union. Tlic 
Contracting Parties then rcscrv'cd the right to review the Declara¬ 
tion if they found that tlie Interim Agreement is not likely to 
result in the formation of the customs union by the set date. 

A Customs Union Council is to be established as tlic central 
body of the customs unionand abolition of all duties on the 
entry' of good of either party into the territory of tlic otlicr is 
contemplated."*' This total abolition of duties is to be effected 
by negotiations bcUvecn the parties."*® A general principle tliat 
aU quantitative restrictions should be eliminated is contained in 
Article 10, but this principle is subject to certain excepuons in 
tlie nature of interim measures (Articles 10, 11 and 12). The 
application of substantially the same tariffs by' the t\vo countries 
to the trade of other contracting parties is envisaged in Article 
13. The possible extension of the customs union to other 
African States or territories is contemplated by Article 3. Article 
25 provides tliat the Territory' of Soutil-^Vcst Africa is to be 
regarded as part of the Union of SoiiUi Africa. Prov'ision is also 
made for eitlicr of the countries of tlic customs union to enter 
into separate customs union with a third country'."*® 

In arriving at a decision tliat tlie two countries conccmcd 
arc entided to claim the benefits of Article XXIV, the Con¬ 
tracting Parties had taken into coasidcration the special circum¬ 
stances of the case. The .<\grccmcnt under discussion Is not 
actually a customs union agreement, but only an interim agree¬ 
ment leading to a customs union. Consequently, the rigid test 
which one may apply to a customs union agreement cannot serve 
as a touchstone in tliis matter. In addidon, the two countries 
.-^rlicle 2 of the Interim Agreement. 

■** ibid.. Article 5. Tliis is subject to certain ewreptions (Articles 6 and 7). 
•*- ibid., .\rticlc 8. 

ibid., .\rticlc$ 6 (d) .and 
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involved were parties to a customs union between 1903 and 
1935 - 

The main questions which the Contracting Parties had to 
consider, therefore, at this stage, were whether or not it was the 
intention of the parties to enter into a customs union, and 
whether the Interim Agreement was likely to result in a customs 
union within a reasonable lime. There may be no immediate 
and total abolition of duties on the goods of the constituent 
parties, but in this matter State practice provides us with an 
answer. ‘ When two countries with high tariffs form a customs 
union, one cannot expect them to abolish at one stroke their 
duties on one another’s goods. They are far more likely to 
reduce them by stages, for example by 10 per cent yearly as 
Holland and Belgium have agreed to do in the Treaty of Ouchy 
(1932).’®° Tlie provision permitting Southern Rhodesia to raise 
duties on certain goods imported from South Africa was necessi¬ 
tated by the disparity in the levels of industrial development in 
the two countries. Southern Rhodesia had an infant industry, 
while South African industry was greatly advanced. 

At the Eighth Session of the Contracting Parties, a joint 
statement was made by the delegates of the United Kingdom 
and Southern Rhodesia referring to establishment of the Central 
African Federation.” The constitution of this Federation pro¬ 
vided for the transfer of those matters covered by the obligations 
under the General Agreement between the three individual terri¬ 
tories and the Federal Government*® When the Federal Govern¬ 
ment assumes responsibility on those matters, it will inherit the 
rights and obligations of Southern Rhodesia, and implement the 
obligations in respect of Northern Rhodesia and Nyasaland, 
including the right to participate in the meetings of the Con¬ 
tracting Parties. It was proposed at the Session of the Con¬ 
tracting Parties that the Contracting Parties should be notified 
when that transfer took place, and the Inter-Sessional Com¬ 
mittee would then prepare the necessary change with respect to 
the Agreement and tvould submit a report to the Ninth Session. 
This proposal was approved. 

The Agreement between South Africa and Southern Rhodesia 


50 G. von Haberler, The Theory of International Trade, 1933, p. 36®- 

51 See L/132. „ . T • 

52 The Pederalion came into existence on SeptcTODcr 3, 1953- it is com. 
posed of Southern Rhodesia, Northern Rhodesia and Nyasaland. 
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directed to the establishment of a customs union was terminated 
folloiving the formation of the Federation of Rhodesia and Nyasa- 
land. The tariff of the new Federation which came into force 
on July I, /g55, provides preferential duties for imports from the 
Commonweal til countries. In addition to the tenninaiion of the 
customs union arrangement with South Africa, die preferential 
treatment noiv provided for is on the whole less extensive dian 
that previously granted by Southern and Northern Rhodesia.'^’ 

At the Tcndi Session the Contracting Parties examined the 
entire question of the formation of the Federation. They came 
to the conclusion that while the provisions of the General Agree¬ 
ment could not adequately take account of all the exceptional 
circumstances involved, the actions of the governments were in 
full conformity with the spirit and objectives of the General Agree¬ 
ment. The Contracting Parties consequendy adopted a decision 
which reflects these findings and wll enable the Federation and 
the other governments concerned to make the adjustments neces¬ 
sitated by the circumstances.*^ 

Part Six 

The European Economic Community 

AND 

The European Free Tr.ade Area 

The European Eeonoinic Community 

The Treaty** establishing die European common market, 
signed by six Member countries of the OEEC, Belgium, France, 
Germany, Holland, Italy and Luxemburg, represents the latest 
and most far-reaching step towards die libcralisadon of intra- 
European trade. The object of the Treaty is to institute a Euro¬ 
pean Economic Community.*^' Articles 12-17 and 30-7 of the 
Treaty contemplate the complete climinadon of customs duties 
and quantitative restrictions during a period of twelve to fifteen 
years. Articles 18-29 and 110-16 envisage the establishment 

IrAernctional Trade 1555, GATT, 1956, p. 157. 

^ GATT/266, p. 12. 

Sitriicd on 25, 1957 in Rome. For the text of the Trt.ity tee 

Projet dc Traitc institiiant la Con\munnnt& cccnomique_ eiiropfetme. 
La Docurr.er.taiion Frcr.ccire. Textes diflorrtaSigues CLXXI. 

*<■> For .an analysis of the Treaty see Europear. Free Trade Area published by 
the Federation of British Industries, London, April, 1957. 
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of a common external custonB tariff and a comrawi commercial 
policy towards non-members of the Community. Other objectives 
of the Treaty are the abolition between the Members of obstacles 
to the free circulation of persons, services and capital,®^ the estab¬ 
lishment of common polides in the fidds of agricidture and 
transport®® and the harmonisation of social policy.*® Articles 
85-102 lay down prindples for ensuring the t^ervance of rules 
of fair competition. Articles 123-8 contain provisions for the 
creation of a European Social Fund to maintain and imprcfve 
employment conditions and standard of life of the workers. A 
European Investment Bank is to be established to assist the 
economic expansion of the ctMnmunity.*' The dependent 
countries and overseas territories of the Members are to be in 
close assodation with the Community. A Development Fund 
is to be estabUshed with the object of increasing the trade of the 
Community ^vith these dependent coimtries and overseas terri¬ 
tories and to help their social and econonuc development.** 

The Treaty provides for the establishment of four organs to 
carry out the above aims and objectives: the Assembly, the 
Council of Ministers, the Commission and the Court of Justice.” 
The Assembly is to consist of delegates from the Parliaments of 
the Members of the Community. France, Germany and Italy 
tvill each have thirty-six delegates, Belgium and Holland fourteen 
each and Luxemburg six. In due course a plan will be worked 
out for direct universal suffrage. The Council is to consist 
of Ministers, one from each Government. Under certain defined 
circumstances the decirions of the Council are required to be 
imanimous. In other cases they arc to be taken by a weighted 
majority.** The Commission is to consist of nine members 
nominated by common agreement and it \vill act by majority 
voting. It is to have po%ver of initiation and decision. The 
court will be constituted by seven judges nominated by common 
agreement. It will have power to decide disputes relating to the 

5^ Articles 4 &- 73 . 

»» Articles 38 - 47 - 

Articles 74-84. 

<0 Articles 117-22. 

Articles 129 and 130. 

*2 Articles 131-6. 

Articles 137-209 and 241-6. « 1 • 

France, Germany and Italy will have four votes each, Belgium and 

Holland t\^’o each and Luxemburg one. 
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interpretation or application of the Treaty. In addition to the 
above institutions various committees and sub-committees %s-iil be 
set up to facilitate the operation of the Treaty, 

The Treaty' contains two main escape clauses. First, in case 
of sudden or serious balance of payment difficulties*^ a member 
is permitted to take protective measures. Secondly, svhen a 
member is confronted with severe difficulties in a particular 
economic sector*® that member may ask for authority to take 
the necessary measures to guard against those difficulties. Cer¬ 
tain rules have to be obscn’cd %v'hen these escape clauses are 
resorted to. Prior consent and approval of the Community must 
be obtained. Unilateral action is, however, permitted in urgent 
cases of balance of payments crisis where delay would cause irre¬ 
parable damage and hardship. Care must be taken in the 
application of escape clauses to avoid aU unnecessary injury to the 
interest of other members. (The institution and maintenance of 
measures under the escaj>e clauses are subject to the review of the 
Community.) 

Special exemption is given to France for tlte maintenance of 
a system of export subsidies and special taxes in the franc zone.®’ 
This exception ^vas granted on the representation of France that 
‘the French system of reimbursing fiscal charges and taxes, sup¬ 
plemented by the temporary' levy' of ad valorem import taxes, 
constituted a fundamental factor in’ the position of France in 
respect of international trade. It was also explained that for 
this reason ‘its temporary maintenance within tlie limits com¬ 
patible with a normal play' of competition was a fundamental 
condition for the participation of France in any form of common 
market.’*® The operation of tliis system is to be rewewed 
annually by tlie Community' and the Community may request 
France to take certain measures. If France fails to comply with 
such request the Community is empmvered to authorise tlic other 
members to institute counter measures. France may also be told 
to eliminate tliLs sy-stem by progressive stages. If France is not 
agreeable to this tlie question must be submitted to arlntration. 


Articles io8-g. 

Article 226. 

Sec Protocoie rclntif acccrt.iincs dispositions intercss.int 1.2 Fncnce. 

<■'5 Report or. the possibility of crectir.p c Free Trade Area ir. Evrope, pub¬ 
lished by OEEC, Paris, January, 1957, p." I 7 - 
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European Free'Trade Area 

The United Kingdom, while welcoming the formation of the 
Economic Union, has expressed her unwillingness to become a 
member. She does, however, wish to join a European Free Trade 
Area. The reasons for her attitude are set forth in a White 
Paper.®® ‘ If the United Kingdom were to join the Customs and 
Economic Union, the United Kingdom tariff would be replaced 
by a single common tariff \rith the other member countries 
against the rest of the world. This would mean that goods 
entering the United Kingdom from the Commonwealth would 
have to pay duty at the same rate as goods coming from any 
other third country not a member of the Customs and Economic 
Union, while goods from the Union would be admitted free of 
duty. Her Majesty’s Government could not contemplate entering 
into arrangements which would in principle make it impossible 
for the United Kingdom to treat imports from the Common* 
wealth at least as favourably as those from Europe.’” The 
members of the Free Trade Area ‘would undertake to eliminate 
in respect of each other’s products protective duties and other 
restrictive regulations of Commerce, including quantitative re¬ 
strictions. They tvould be free to keep their otvn separate and 
different tariffs on imports from outside the area.’ The United 
Kingdom must ‘continue the preferential arrangements which 
apply to imports of foodstuffs from the Commonwealth; this is 
necessary in the interests of both the independent members of the 
Commonwealth and the Colonial territories, many of tvhich rely 
to an important extent on the preferential treatment which their 
export of foodstuffs receive in the United Kingdom.”* More¬ 
over the United IGngdom would not ‘ in the foreseeable future be 
prepared to remove protection in this field (in the field of agricul¬ 
ture) and to admit a free entry of foodstuffs as is intended for 
other products; nor would Her Majesty’s Government expect 
other countries to take such action,* For the above reasons the 
United Kingdom proposes the formation of a European Indus¬ 
trial Free Trade Area. 

At its Session in July 1956, the Council of the OEEG estab¬ 
lished a working party and instructed it to study the possible 


A European Free Trade Area, Cmd. 72. 

70 ibid., p. 3. 

71 ibid., p. 4. 


72 ibid., p. 6. 

73 ibid. 
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forms and methods of association on a multilateral basis between 
the proposed Customs Union and member countries of OEEC 
not taking part in the Customs Union. This \vorking party exam¬ 
ined the question in detail and submitted its report.'^ It came 
to the conclusion that ‘it is possible to conceiv'c a system which 
takes account of the charactcrstics of a free trade area.’ (The 
Working Party also pointed out the necessity of examining in detail 
several questions.) Tlic definidon of origin of goods, removal of 
tariffs and quandtative restriedons, escape clauses and rules of 
compedtion are some of them. There are certain other problems 
which require decisions of principle by the Council. These prob¬ 
lems concern economic co-ordination, agriculture and countries 
in process of economic development.'* Apart from the United 
Kingdom three other members of OEEC, Portugal, Greece and 
Turkey, tvhich are ‘in process of economic development’ have 
intimated their desire to belong to die European Free Trade 
Area."® Tlicy state, however, that for the time being they would 
have to maintain their existing protection cidicr on all or a 
substantial part of their imports. The admission of these countries 
would therefore create a situadon in which they tvould be able 
to enjoy the benefits of the Free Trade Area without incurring 
its obligadons. The Working Party has suggested two possible 
ways of dealing ivith these countries."’ One way was to allow 
diem to join die Free Trade Area as soon as they could assume 
its obligadons. The objection to diis solution is that it ivould 
prevent these countries from joining as long as diey were .sdll 
in ‘ die process of economic development.’ The .second way was 
to include them from the start but to exempt them for a certain 
dmc from some or all of the obligation to reduce tariffs and from 
other obligadons as well. 

In this connccdon a suggesdon made by the Manchester 
Guardian may be mentioned. ‘ Clearly one ivay in which die 
better-off Europeans can help their poor neighbours in the South 
would be to admit diem to the Free Trade Area on special 
terms. Greece, Turkey and Portugal could be alloivcd to sell 

Report an the possibility of crcatir.i; a Free Trade Area in Evropr, 

OEEC, P.iri.s Janu.ir>', ip57- . . , 

Tcntj^iiv’c proposals for the solution of the nbovc problems arc contrunctl 
on pp. 29-57 of the Working P.irty's Rcport,_ 

Europe’s Poor South, the Manchester Guardian, M.w 14, 1957- 
See pp. 22-3 of the Report. 
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their fruit, tobacco and wine on. the same terms as France and 
Italy; at the same time it would be possible to permit these 
countries to keep some protection for their new industries.’ 

Relaticm of the Economic Union and the Free Trade Area to 

GATT 

In their basic aim of liberalisation of trade both the Economic 
Union and the Free Trade Area are in harmony with the funda¬ 
mental objective of GATT. Article XIV of the General Agree¬ 
ment permits, under specified conditions, the formation of 
Customs Unions and Free Trade Areas. One of the main con¬ 
ditions is that no preferential area should be established in the 
guise of a Customs Union or a Free Trade Area. It is, therefore, 
necessary to examine how far the detailed provisions of the Treaty 
and the proposal of the United Kingdom are in consonance with 
the principles of the General Agreement. 

The complete abolition of quantitative and other trade restric¬ 
tions and the total elimination of tariffs during a period of twelve 
to fifteen years and the establishment of a common tariff vis-h-vis 
third countries provided in the Treaty fulfil the essential require¬ 
ments for the formation of a Customs Union laid down in Article 
XIV. The Treaty in fact envisages a closer economic integration 
than is traditionally found in a Customs Union. However, there 
are certain provisions ivhich may conflict with the provisions of 
GATT. ‘ The Common Market countries will set up a common 
tariff for the Union. The new duties which will be charged on 
products under thb common tariff will be based by and large 
on the arithmetic average of the existing duties charged on the 
same products in the six countries in their present tariffs. This 
means in effect that most products will enter at lower duties 
into some of the countries in the Common Market than they do 
now, and at higher duties into others. In general it means they 
will enter at lower duties into France and at higher duties into 
Benelux.’ This situation will be in conflict with the prohibition 
contained in Article XXIV (5) (a) of the General Agreement 
against the imposition of duties higher than existing duties. 
Moreover, the tariff concessiems granted by the Benelux countries 
to the contracting parties to the General Agreement are bound 

Europe’s Poor South, the Mtmehesttr Guardian, May 14 , 1957* 

The Times, May i, I957> P* 5- 
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against increase under Article II and consequently any increase 
of the tariff rates so bound would constitute a violation of this 
article. Article XIV (6) pro\'ides tliat in such a situation the 
contracting party tvhich raises its tariff should negotiate ^vith 
those countries ■whose interests are adversely affected \vith a view 
to granting compensator)' concessions. It has to be pointed out 
that the new common tariff of the Customs Union as a whole 
‘ will leave the average tariff burden more or less unaltered, whidi 
is not surprising, but could not be assumed because the lo%v tariff 
countries would be expected to have the larger volume of imports. 
They have however much die smaller population. Against 
imports from outside countries, therefore, there will be prolecdon 
wlu’ch in effect ivill remain about as high as at present, whereas 
within the Common Market duties will be removed. This is the 
situation with whose effects the other GATT countries must 
naturally concern themselves.’ 

Another point which merits consideration concerns the escape, 
clauses in tire Treaty. The exceptions permitted in the case of 
a balance of pa)'mcnts crisis and difficulties for a particular 
economic sector arc substantially similar to tlic provisions of 
Article XIP* and Article XIX®' respectively of the General 
Agreement. But since the six Member countries of the economic 
union arc also contracting parties to the General Agreement they 
will have to obtain the permission of the Contracting Parties 
before they resort to these escape clauses contained in the Treaty. 
Similarly the special exception granted to France for tlic svstem 
of export subsidies and special taxes will require a waiver by the 
Contracting Parties. 

The proposal of France to include her overseas territories 
in the Economic Union raises another important problem. 
Article I (2) (a) of the present text of the General Agreement 
permits tlic continuation of tlic e.xisting preferential arrangements 
between France and tliosc territories. Tlic elimination of tariff 
and other restrictions involved in tlic inclasion of these territories 
in the Economic Union will in effect amount to the grant of new 
preferences and will tlicrcforc constitute a violation of Article I 
of tlic General Agreement. 


80 ifclV. 

81 Restrictions to safeguard the balance of pa>mcnts. 

80 Emergenev’ action on imports of particular products. 
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There are certain other problems the solutions of which will 
depend on whether the Economic Union as a whole will become 
a contracting party to the General Agreement or whether each 
of the Members will continue as a separate contracting party. 
In the former case the Economic Union will have the rights and 
obligations under GATT and for a breach of any of the obliga¬ 
tions, the Economic Union can ‘sue* or be ‘sued’ as the case 
may be. But the effectiveness of such a step will depend on the 
nature and extent of the legal personality of the Economic 
Union. On the other hand, if the member countries are to 
continue as separate contracting parties, their rights and duties 
^vill be vested in each of them individually. In this connection 
it may be recalled that the contracting parties took undertakings 
from the European Coal and Steel Community as a distinct 
entity as well as from the individual members of the community. 

The European Coal and Steel Community is to be merged 
with the Economic Community. Such a merger would auto¬ 
matically annul the existing obligations of the former as well as 
the obligations of its members as such tc^vards the Contracting 
Parties. It may, however, be' necessary to regularise this situa¬ 
tion in a formal manner. 

The proposal of the United Kingdom for the establishment 
of a European Industrial Free Trade Area excluding food stuffs 
and primary products creates a different set of problems. Article 
XXIV (8) of the General Agreement requires that for the forma¬ 
tion of a Free Trade Area all duties and regulations of commerce 
should be eliminated ‘ on substantially all the trade between the 
constituent territories in products originating in such territories.’ 
Since foodstuffs constitute a substantial percentage of the exports 
of some of the participants of the proposed Free Trade Area the 
suggestion of the United Kingdom, if accepted, will fall short of 
the requirements for the formation of a Free Trade Area. 

The inclusion of Turkey, Greece and Portugal in the Free 
Trade Area under the conditions discussed above,®'* will cause 
further legal difficulties. TheformationofaFreeTradeArcawith 
the grant of such wide exceptions is not contemplated at all by 
the General Agreement. Moreover the Agreement provides 
only for the formation of a Free Trade Area between the con¬ 
tracting parties. Portugal is not a contracting party: therefore 
ante, p. 248. 
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a waiver will have to be granted for the inclusion of Portugal 
in the Free Trade Area. 

The above are some of the innumerable problems which may 
arise in the formation of the Economic Union and the Free Trade 
Area. The difficulties are not, however, insurmountable. .;\rticlc 
XXIV (10) provides that the Contracting Parties may, by a t^vo- 
thirds majority, approve proposals for the formation of a Customs 
Union or Free Trade Area which do not fully comply vdth the 
requirements of the General Agreement, provided that the pro¬ 
posals in question lead to the formation of a Customs Union or 
free trade area in the ‘sense of this Article.’ The object of this 
article is the encouragement of the liberalisation of trade through 
the closer integration of the economics of tire participants. The 
permission given by tlie Contracting Parties for the formation of 
Customs Unions between South Africa and Southern Rliodc-sia 
and France and Italy provide precedents. Neither of tlic agree¬ 
ments for the formation of these Customs Unions'had fully com¬ 
plied with the provisions of the General Agreement. Liberalisa¬ 
tion of World Trade is tlic fundamental aim of tlic General 
Agreement and GATT practice has sho^vn, that in striving to 
achieve this objective, the Contracting Parties have seldom clung 
blindly to the letter forgetting the spirit. 
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ORGANISATION FOR TRADE CO-OPERATION AND 
PROPOSED AMENDMENTS TO GENERAL 
AGREEMENT 

There was a general feeling among the contracting parties at 
their Session in 1953 that substantial progress had been made in 
restoring normal conditions of production. It was also considered 
that a certain measure of success had been attained in the com¬ 
bating of inflationary pressures, and in increasing productivity 
in both agricultural and manufacturing industries. International 
co-operation, effected through the General Agreement, had been 
the main factor responsible for the progress to^vards restoration 
of more normal trading conditions. At the same time, it was 
recognised that international trade continued to be restricted, 
not only by high tariff barriers but by the widespread application 
of other restrictions. Events had, in fact, overtaken the whole 
machinery of the Agreement. Originally GATT was designed 
as a temporary measure to guide world trade through a difficult 
post-war transitional period, during which allowances had to be 
made for balance of payments difficulties. As soon as there was 
a general improvement in the woHd economic situation, and 
convertibility had become a practical proposition, loopholes in 
GATT had to be lightened. 

This general concurrence of opinion had already found its 
expression in the decision taken by the Contracting Parties during 
the Eighth Session ^ at which it was agreed to convene a Session 
of the Contracting Parties in October of the next year to review 
the operation of the Agreement. All contracting parties ^vere 
invited to submit proposals to the Executive Secretary, and the 
ad hoc Committee on Agenda and Intersessional Business was to 
take the necessary preliminary steps.* 

A cloud of anxiety oveishadowed the inauguration of the 
Review Conference. TTie attitude of the United States on various 
problems concerning the review was not clear, and it was feared 

1 Decision of October 24, 1953, Basic Inslrununts, Second Supp., pp. a8- 
30. 

2 tbid., p. 29. 
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Problems facing flic Review Conference 

that alJ previous efforts might pro\’c to have been in vain if the 
reformed and reconstituted Agreement were to meet with tlic 
same fate as the Havana Charter. Tlic Um'tcd States delegate, 
however, read to the Contracting Parties a reasuring letter from 
the President of the United States® witli the result dial a new 
enthusiasm was infused into the proceedings. This letter stated, 
amongst other things, that tlie task confronting the present Session 
^vas one of crucial significance to the future economic growdi of 
the free ■world. It recognised the useful contribution made by 
the Agreement to die post-wai* recovery and rcstoradon of the 
economic vitality of the free ^vorld. The necessity for sdll further 
development, and the establishment of an effective organLsadon 
for the administration of the Agreement ivere a].so stressed. Tlic 
President issued a warning against the conflicting interests of the 
paiticipating countries. He hoped that the mutual goal was so 
important that the Session would demonstrate the ability of die 
free countries to reach agreement on different issues. 

Part One 

Problems Facing the Review Conference 

Problems Relating to Organisation 

There was general agreement among the contracting parties 
on the necessity of establishing a permanent and efficient 
organisation. It was also generally accepted that such an 
organisation should have three main organs; the conference of 
all the contracting parties, an executive, and a secretariat. 
Opinions differed, hoAvever, with regard to the nature, extent and 
scope of the functions and powers of die organisation. Similarly 
the question of distribution of poivcrs among the three organs 
proved to be a problem. Neither was it easy to define the relation 
existing bctv'ecn the organisation and other international organ¬ 
isations. 

There were two main risks of which the contracting parties 
had to be aware. The first %vns the danger of creating a top- 
heavy bureaucracy. The second was the (stablisluncnt of a 
super-State resulting from the formation of a closely knit, strong 

3 Letter d.-itcd November 4, 1954. This letter 'N-as addressed to the U.S. 

Delegation on the eve of its departure to attend the Ninth Session. 
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organisation possessing extenave powers. Hence it was thought 
that the executive committee should not be endowed with too 
extensive powers, and that final and supreme power should be 
vested in the conference of the Contracting Parties. 

Pozver of Arbitration 

It was stated that if the Agreement continued to require that 
all major questions should be submitted to the scrutiny and 
arbitration of the Contracting Parties, it was essential that there 
should be adequate means by tvhidi to deal promptly and 
efficiently with such questions. It was thought that it would be 
desirable that the organisation should be able to interpret the 
provisions of the Agreement in the light of the basic principles, 
and that it should give rise to a body of case law. Arbitration 
of different cases should be specifically provided for. A question 
^vas raised: in which organ was this power of arbitration to be 
vested ? Objection was raised against the idea of delegating any 
power of arbitration to a subsidiary body. The vesting of the 
executive body tvith such power was similarly opposed. 

The Scope of the Organisation 

Another problem wluch engaged the attention of the con¬ 
tracting parties tvas the scope of the new organisation. Tt tvas 
stated that the organisation should be charged tvith not only the 
administration of the Agreement but also the furtherance of its 
objectives by the study of international trade problems. It was 
also suggested that the field of activity should be widened to 
include the problems of restrictive business practices, maritime 
insurance, double taxation, etc. 

Opposed to this view was the opinion that the Organisation 
should not undertake too many projects. It was felt that the 
Agreement \vas essentially a multilateral tariff agreement, and it 
^vould be dangerous if, by extending the scope, the efficiency of 
the Organisation were reduced. New clauses could, however, be 
incorporated in the Agreement which \vould permit any contract¬ 
ing parties so desiring, to establish supplementary agreements 
under the auspices of the General Agreement, but rvith no general 
obligation to accede on the part of any contracting party. 
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Co-operation loilh UN 

nicrc were also two trends of opinion on tlic degree of 
co-operation with the United Nations. One section of Uic con¬ 
tracting parties thought it desirable to integrate and co-ordinate 
the Agreement more closely with the United Nations under llic 
responsibility of tlie Economic and Social Council. It was con¬ 
tended that most of the contracting parties \vcrc members of the 
United Nations and other international organisations. The 
United Nations Charter in no way implied that co-ordination 
bettveen the specialised agencies and the United Nations entailed 
any subordination of tlic former to the latter. The contrary view 
held that since die United Nations was e,sscntially a political body, 
die General Agreement—which is a ‘business body’—cannot 
successfully amalgamate with it. Moreover, many of the United 
Nations members were not contracting parties and this would 
lead to undesirable results. 

Co-operation with IMF 

The question of further co-operadon and co-oirlination of 
the General Agreement with the International Monetar>' Fund 
presented anodier difficult problem. It was stated dial the 
relation between these Uvo organisations should be strengdicncd. 
The revised Agreement should recognise more clearly the respon¬ 
sibility of the Fund for determining whcdier a countr)'’s financial 
position justified die maintenance of certain levels of restrictions. 
It ivas also felt that discrimination in the use of balance of pay¬ 
ments restrictions could be justified only ivhcn the Fund deter¬ 
mined that such discrimination was justified. 

This suggesdon of strengdicning the poivcr of arbitration 
of the Intemational Monetary Fund, was opposed on the grounds 
that ncidicr the composition, the purpose, or the voting sj'stem of 
the Fund made it die ideal arbitrator in questions of commercial 
policy. 

Finance. The problem of finance is a perennial one affecting 
the operation of ail intemational organisations. Some of the 
contracting parties were of the opinion (hat the creation of a per¬ 
manent Organisation should not necessitate any increase in the 
contribution of the contracting parties. 

Definitive Applicalion. TIic question of applring the Agree¬ 
ment after revision on a definitive basis attracted much attention. 


i8 
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Certain countries expressed their difficulties in definitively 
enforcing Part 11 of the Agreement. According to the Protocol 
of Provisional Application, under whidi the Agreement is at 
present provisionally applied, the Contracting Parties are bound 
to apply Part II only to the extent consistent ^vith the existing 
legislation. It was suggested that even if the whole of Part II 
could not be definitively applied, a large part of it ^should be 
applied. 

It was suggested that the new organisational provisions should 
be contained in a separate instrument. Such an arrangement 
would enable individual contraetbg parties to treat the two 
instruments separatdy in the light of their various established 
constitutional procedures.^ 

Problems Relating to Proposed Amendments 

The contracting parties who assembled for the Revietv were 
confronted with a series of proposals for amending the General 
Agreement. These were so numerous and varied in scope and 
objective that, if accepted, they would have complctdy replaced 
the present text. They represented the particular interests of 
individual countries, regional interests, group interests and the 
general interests of world trade as a whole. ITte problems arising 
out of this confusion can be summarised as follows: 

Quantitative restrictions. Various proposals were put for- 
tvard for amending the provisions relating to quantitative restric¬ 
tions. Tlie Uiuted States proposed an amendment to strengthen 
and tighten these provisions. The reason originally put fonvard 
was that these provisions had been permitted in the Agreement 
because they rverc unavoidable in many countries, other methods 
of bringing balance of payments under control bring imprac- 
ricable. Naw» apparently, the situation had chan^d, and the 
contracting parties were approaching the time rvhen they rvould 
be able to maintain balance of payments by means of internal 
economic measures. 

Another suggestion was that countries proposing to introduce 
quantitative restrictions should be required to submit such pro¬ 
posals to the strict scrutiny of the Contracting Parties, for only 
then could the Contracting Parties decide if any necessary devia- 


* See the Note itsued by the Secretariat, L/189. 
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tions from Article Xl were justified.^ Tlic Benelux countries 
suggested that the principle of non-discrimination stipulated in 
the case of balance of payment rcstrietions, should not be applic¬ 
able to contracting parties attempting closer integration of tlicir 
economics and to promote multilateral trade. Tire Federal 
Republic of Germany proposed a clause providing for negotia¬ 
tions for the elimination of balance of payments restrictions. 
Another proposal ^vas to fix a time limit for tlie ultimate elimina¬ 
tion of all quantitative restrictions. 

All these proposals met ^vith strong opposition—the main 
criticisms came from the under-developed countries. Tliesc 
countries thought that the existing pro\Tsions themsches %\'erc 
unfair to the under-developed countries. Instead of tightening 
them there should be a greater relaxation in order to accom¬ 
modate their interests. There was the ^^'cll-known exception 
that discriminated against agricultural products in tlic provisions 
dealing with the prohibition against the imposition of quantita¬ 
tive restrictions. Any country could unilaterally impose a definite 
limit on the importation of an agricultural product, even if the 
rate of duty was levied under the othcnrisc sacrosanct Article II, 
should it prove necessary to institute progiammcs for tlic protec¬ 
tion of its own agriculture. On the other hand, ivhcn an under¬ 
developed country desired to safeguard its o\m domestic industry, 
a variety of complicated procedures were required for the. imposi¬ 
tion of quantitative restrictions, and abundant safeguards tvcrc 
given to the exporting countries against the impairment of any 
direct or indirect benefits. 

The proposal by tlic Benelux countries ivas opposed on the 
ground tliat the permanent inter-regional discrimination behind 
it tvas completely at variance with the concept of fully multi¬ 
lateral trade which provided one of the corner-stones of the 
Agreement. Tlic Contracting Parties had never recognised that 
countries in regional grouping held tlie right to discriminate 
against other contracting parties. Similarly, tlic German proposal 
for negotiated elimination was unacceptable because .‘^uch 
negotiations ivould iniply that countries seeking such rcmoi-al of 

5 Wli.it ^v.os required, according to this propos.il, was that no contracting 
p.Trty should institute anv njc.asurcs unless previously approved by the 
Contacting Parties. Accordins: to the existing provisions (Article 
XII 4 (a)), sveh prior .approv.al, or even consultation, is not strictly 
■ ncccssar>'. 
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restrictions would be forced to pay again for something they had 
already bought and paid for. Again, with regard to the placing 
of a time limit for the removal of all quantitative restrictions, it 
was stated that the instability (rf the prices of primary com¬ 
modities would not permit this procedure. The fear of a drop 
in these prices might compel under-developed countries to fore¬ 
stall a time limit by tightening restrictions in order quickly to 
reinforce their currency reserves. The suggestion requiring prior 
approval by the Contracting Parties before the introduction of 
restrictions, was not desirable because certain actions would have 
to be taken urgently and secredy, and the resort to prior approval 
would defeat the purpose of those actions. 

France was opposed to the tightening of the provisions on an 
entirely different ground. In her opinion, the precipitate aboli¬ 
tion of import restrictions might increase imports from dollar 
areas and therefore jeopardise the still precarious equilibrium of 
European balance of payments. 

Commodity Agreements. Related to the question of quanti¬ 
tative restrictions was the problem of commodity agreements. 
This problem had been engaging the attention of the Contract¬ 
ing Parties for a long time, although no definite steps had been 
taken to conclude an international agreement. Tht aborti\c 
attempts by the United Kingdom in this direction, and the per¬ 
sistent opposition of Uic United States have already been dis- 
cussed.® In the opinion of the United States, the answer to the 
problem must be sought, not in commodity agreements, but by 
increasing demand in the centres of purchasing power, by 
reducing the obstacles to the marketing of raw materials, and by 
increased consumption. Amongst the majority of the con¬ 
tracting parties, however, there was a desire to take some 
tangible steps and, primary commodities being very vital to 
them, the under-developed countries insisted on finding a work¬ 
able solution for the ^vhole matter. 

There were two main suggestions regarding the method of 
tackling the commcxlity problems. The first was to include 
Chapter VI of the Havana Charter, which deals with commodity 
problems, in the General Agreement. The other was to keep 
the commodity agreements separate from the General Agree- 

« The United States had already declined to take part in the UN Advisory 
Commission on Commodity Trade. 
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mentj only retaining a link with tlie Agreement by an amend¬ 
ment of Article XX (i) (b).' 

There were objections to the proposal that dependent teni- 
torics should be represented in study groups, negotiating con¬ 
ferences, and commodity councils. It \vas staled that non- 
autonomous territories should not be pcimitted to exercise rights 
in the international field without coircsponding duties. 

Tariffs. The under-developed countries wished to maintain 
a flexible tariff structure in order to cope with var^'ing economic 
demands. This required an amendment to Article XX^'■II 1 in 
order to permit a periodical negotiation of bound items. A 
suggestion was also made to eliminate the possibility of uni¬ 
lateral ^vithdrawal of concessions possible under the present 
Article XXVIII (2) (a). Tlic United Stales, on tlic other hand, 
proposed a permanent binding of the schedules. It was .sug¬ 
gested that the economic flexibility desired by the under¬ 
developed countries could be attained by introducing the neces¬ 
sary safeguards into Article XVIII,® -witliout amending Article 
XXVIII. The reluctance to amend Article XXVIII was due to 
two reasons. The binding of the concc-ssions under this .Article 
was fundamental, and secondly, any looseness in the provisions 
of this Article would weaken tlic stnicturc and stability of the 
schedules. 

Subsidies. Proposals ^vcrc also put foiavard for strengthen¬ 
ing the provisions relating to subsidies. It ^\'as pointed out that 
according to the existing text, certain countries were able to pro¬ 
tect their agricultural production by subsidies without technically 
infringing any provisions of the Agreement.® 

State Trading. The prowsions relating to State trading 
(Article XVII) ^v■ere also brought forward for motlification. 
Tlicrc were two main proposals—one contemplating the intro¬ 
duction of new rules preventing State trading enterprises being 
operated in a manner likely to cause serious obstacles to trade; 
tlic second, envisaging a clause requiring contracting partira 
maintaining State trading enterprises to furnish certain infomia- 
tion to the Contracting Parties. 

• Interim Report of the Working P.nrty on Commodity Problems, L/seo, 
P- 2 - 

6 For .1 discussion of this Article, see ante, pp. 158, tsf). 

® Tlie incorporation of the provisions of Article 28 of th.e H.avan.a Charter 
which provides for submission of the question of the equitable sh.arc of 
world trade for determination by the Organis.ation was also suggested. 
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Article XXIX. It was proposed to’delete Article XXIX 
defining the relation of the General Agreement to the Havana 
Charter. The failure of the latter to come into force had already 
made this Article obsolete, and the Revietv of the Agreement, in 
accordance ^vith Article XXIX (3), made it completely super¬ 
fluous. 

Preamble. It was also suggested that the Preamble should 
be deleted and replaced by a new Article to be known as 
Article I. This led to the question as to whether such a transfer 
of objectives from the Preamble to a new Article ^vould, in fact, 
alter the rights and responsibilities of the contracting parties. 
The general view was that no additional duties or derogation of 
rights was implied. The position, ho\vcver, would seem to be 
that even though there may be no increase of duty or decrease of 
rights, the transfer of the objectives to a specific Article would 
place them on a stronger basis. The Preamble contemplates 
these as desirable objectives, whereas their inclusion in an Article 
would convert them into a specific imdertaking. 

Effecting the amendments. The mode of effecting any 
amendments presented a number of problems. The first arose 
from the fact that the Agreement did not contemplate or pro¬ 
vide for the type of amendment arising out of the Review. In 
this situation the only possible couree was to dra^v an analogy 
from Article XXX, which provides the amendment procedure. 
By this analogy it was considered that these amendments which 
required unanimity must be effected by the acceptance of all 
contracting parties, and those which required acceptance by 
two-thirds of the contracting parties should be amended accord¬ 
ingly. Another possibility suggested was that the Review should 
be construed as an activity within the meaning of Article XXV, 
Teq-oiiing only a simple majority (Article XXV (4)); there being 
no specific provisions elsewhere in the Agreement requiring a 
qualified majority for a decision to embody proposals for amend¬ 
ments to the Agreement in a protocol for submission to govern¬ 
ments.*^ It would appear that the most satisfactory procedure 
would be to adopt an amendment by a simple majority for sub¬ 
mission to the various governments, applying the analogy'.of 

For amendments to Part I and Article XXIX, Article XXX requires 
acceptance by all contracting parties whereas for amendments to Part II, 
only acceptance by two-thirds of the contracting parties is necessary, 
u See the R-ocedure for Plenaries. 
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Article XXX for the incorporation of tiie amendments in the 
Agreement. 

Chiic raised the question as to ^vhetlicr under tlic suggc.stcd 
procedure—namely, adopting the analog)- of Article XXX—any 
contracting party refusing to accept an amendment which 
required unanimity and had been included in a protocol, could 
be asked to withdra^v from the Agreement under the terms of 
Article XXX (2).^“ Tlie answer to this question \vas that Article 
XXX (2) could be invoked for the withdrawal of a member only 
in respect of an amendment which had entered into force under 
that Article. An amendment requiring unanimity could not 
enter into force until it had been accepted by all. 

Equally important Avas the problem of the incorporation of 
these amendments in protocols. The first question was whetlier 
all the amendments should be contained in a single protocol to 
be submitted to the governments for acceptance. The dis¬ 
advantage of this procedure lay in the fact that failure by one 
countT)' to accept even one of the amendments might necessitate 
its refusal of the entire protocol. As those amendments requir¬ 
ing unanimity arc also included, a serious situation might arise 
whereby all tlic amendments w'ould, in practice, require accep¬ 
tance of tlic entirety by all the contracting parties, A .solution 
of this problem would be to permit reservations by which a con¬ 
tracting party could accept a protocol with reservations. Tliis, 
however, would pave tlie w-ay to innumerable rcsenations with 
possibly disastrous consequences. 

Tlie second procedure would include all the amendments 
requiring unanimity in one protocol, and all those requiring a 
two-thirds acceptance in anotlicr. If necessary, more tlian one 
protocol can be adopted for each type of amaidmcnt. Tliis, of 
course, had one disadvantage, in tliat it svould necessitate a large 
number of protocols, tlic signature of ivhich might involve con¬ 
siderable delay. 

Part Two 

Agreement on the ORGANis.\TroN for Trade 
Co-operation 

Tlic proposed Agreement on tlic Organisation embodies a com- 

1 - For .1 discu55ion of this .Article, see ante, p. 130. 
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promise solution rcpresenUng a careful balance between the 
opposing views expressed. It contains only the basic provisions 
relating to the structure and functions of the Organisation, and 
many points of detail necessary to the operation of the Articles will 
have to be contained in the rules of procedure to be drawn up 
by the Assembly and the subsidiary bodies of the Organisation. 

In its structure and functions the Organisation resembles 
basically the Organisation contemplated by the Havana Charter, 
although the Havana Charter provisions were more elaborate 
and comprehensive. One essential difference is that whereas the 
Executive Board envisaged by the Havana Charter was to be 
vested %vith powere of arbitration, its coimterpart—the Executive 
Committee—is not specifically delegated with any such powers. 
Neither is there a provision in the Oiganisational Agreement for 
the reference of disputes to the International Court of Justice, 
similar to the provisions of Article 96 of the Charter. 

There appear to be various reasons for this refusal to entrust 
arbitral powers to a subordinate or outside organ. In the fiist 
place, a lack of confidence in the capacity of judicial bodies to 
decide disputes in business matteis, has often been expressed. 
Again the method of using the collective wisdom of the Con¬ 
tracting Parties for the solving of problems or the deciding of 
issues in a spirit of equity and good ncighbourliness, has been 
both successful and satisfactory. Finally, it may be mentioned 
that the International Court of Justice does not seem to have 
instilled sufficient confidence or enthusiasm amongst nations for 
them to accept it as an arbitrator in all their disputes. 

Although the Organisational Agreement is designed to be a 
separate instrument, it will be linked to the General Agreement. 
Tfiis link is to be established by the proposed amendment to 
Article XXV.*® By this amendment the word ‘ Organisation ’ is to 

(1) The title of Article shall be deleted and the following title shall be 
\ inserted in place thereof: ‘ The Organisation for Trade Co-operation.’ 
^ (ii) Paragraph* 1, 2, 3, 4 and 5 (a) of Article XXV shall be deleted 
and the following three paragraphs shall be inserted in place thereof: 
(1) The Organisation for Trade Co-operation established by the Agree¬ 
ment bearing the date of March lO, 1955, shall give effect to those pro¬ 
visions of this Agreement which provide for action by the Organisation 
and such other provisions as involve joint action and may carry on 
otherv activities with respect to the General Agreement which are 
provided for by the Agreement establishing the Organisation. (2) 
All Contracting Parties shall as soon as possible become Members of the 
OrganisaHon. (3) Those Gtmtracting Parties which have accepted the 
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be substituted for ‘Contracting Parties/ and all functions 
hitherto exercised by the Contracting Parties arc to be trans¬ 
ferred to the Organisation, in addition to the latter’s nc\\’ func¬ 
tions. AU contracting parties arc rcejuired to become members 
of the Organisation. There is also a most significant provision 
whereby those contracting parties accepting tltc Agreement on 
Organisation are empowered at any time subsequent to the 
entr)’ into force of the Agreement, to decide tJiat any contracting 
partv' not accepting it, shall cease to be a contracting party to 
the General Agreement. 

A study of the provision relating to the entry into force of 
tile Organisational Agreement reveals the far-reaching significance 
of this last-mentioned provision. Article 17 (C) of this Agree¬ 
ment states that it shall come into force on the thirtieth day 
following the day on \vhich it has been accepted by governments 
named in the Annex, the territories of which ‘account for 85 
per cent of tlie total external trade of tlic territories of sucli 
governments computed in accordance with the appropriate 
column of percentage set forth therein.’ An analysis discloses 
dial the acceptance of die Agi’ccmcnt by the thirteen most 
important trading countries—if such acceptance takes place 
before the accession of Japan to the General Agreement—or 
acceptance by these thirteen countries and by Japan if such 
acceptance occurs after Japan’s accession, will constitute the 
required percentage.^'* By the acceptance of the Agreement 
these countries would acquire the power to c.xpcl the remaining 
twenty-one contracting partic.s from the General Agreement if 
diey have not accepted die Agreement. 

From a functional point of view there arc tivo reasons necessi¬ 
tating this provision. The first, that this power of expulsion can 
act as an inducement for acceptance of the Organisational 
Agreement. The .second, diat ouing to the close relationship 
between the General Agreement and the Organisation, should a 
vast number of countries remain contracting parlies without 

Agreement on Onmnisnlion for Tmrlc Co-opcr.ition m.iy deckle at any 
time after entry into force of that Agreement that any Coiitr.-icting P.i.<-ty 
which has not accepted shall cc.ase to' he a contracting Party, Cmd. p.;i3, 
p. 33. 

3 ** Thc U.S.j *hc U.K., France, Canada, Germany, the Nctherlarid5. Bf-lcinm, 
AirstraJin, Italy, India, Braril, Sweden, and any other coiuitr>’ liavintr a 
trade of one per cent, and Japan. 
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becoming members of the Organisation, a number of legal 
anomalies and complications would consequently arise. Article 2 
of the Agreement states that the members of the Organisation 
shall be contracting parties to the General Agreement, and 
governments which become or cease to be contracting parties to 
the General Agreement shall become or cease to be members of 
the Organisation. Article 5 (a) states that the Assembly shall 
consist of all the members of the Organisation, and paragraph 
(b) states that it shall be the responsibility of the A^mbly to 
carry out the functions of the Organisation. These provisions 
explain why such a power of expulsion is necessary. In the 
absence of such power, a contracting party which has not 
accepted the Organisational Agreement, rvill be entitled to 
the membership of the Organisation and participation in the 
Assembly ^vhich is the supreme body of the Organisation. In 
effect, it creates a situation enabling such countries not only to 
enjoy the rights of the members of the Organisation ^vithout 
incurring any of their responsibilities, but also though conduct¬ 
ing only a negligible volume of trade, they would—by sheer 
numerical strength—be capable of blocking the decisions made 
by countries holding the lion’s share of ^vorld commerce. 

The proposed amendment to Article XXXIII” of the 
General Agreement stipulates the acceptance of the organisational 
Agreement as a necessary condition for accession to the 
former. This provision, coupled with the power of expulsion, 
is calculated to make the contracting parties and members 
identical. 

The above discussion must be interpreted, however, in the 
light of paragraph 7 (b) of the Protocol of Organisational 
Amendments to the General Agreement.** This proposed pro¬ 
tocol is. ta effect the uecessaxy amendments conseo^uent 

upon the integration of the Organisational Agreement ^vith the 
^General Agreement. Paragraph 7 (b) states that such amend¬ 
ments shall not be operative prior to day on which the Agree- 
m^t on the Organisation has entered into force. These amend¬ 
ment^ mainly apply to Parts II and III of the General 
Agreement, and by Article XXX of this Agreement, amend¬ 
ments to'Parts II and III require acceptance by a majority not 
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less than two-thirds the number of contracting parties. For tills 
reason the power of expulsion to be confen-cd on the members 
by effecting amendments to Article XXV—which is under 
Part II of the General Agreement—will only be confinned by 
the consent of two-du'rds of the existing contracting parties. It 
cannot therefore be stated that the thirteen countries will be 
entrusted with the extraordinary power of expelling the 
remainder of tlic contracting parties. 

In connection with diis, attention must be drawn to anodicr 
point. The remaining Uventy contracting parties (oUicr than 
those stated above) can prevent the amendments from being 
carried out, but they cannot prevent tlie Organisational Agree¬ 
ment coming into force. A single country on the otlicr hand— 
and tliis means cither the United States or tlic United Kingdom 
as holding 20.1 and 19.8 percent respectively of world trade— 
can bar the Organisational Agreement. 

Article XXX (2) empowers tlic Contracting Parties to decide 
tliat any amendment made effective under this Article is of such 
a nature that any contracting party which has not accepted it 
witliin a period of time specified shall be free to witlidraiv from 
the General Agreement or to remain a contracting party with 
the consent of the Contracting Parties. If, after the amendment 
to Article XXV comes into force, some contracting parties do 
not accept the amendment, the Contracting Parties (who v/ill 
then be tlic members of the Organisation) can witlihold consent 
to their continuation as contracting parties. Expulsion can thus 
be effected through this indirect channel. Oiwng, howci cr, to the 
restrictive wording ‘ any contracting party,’ contained in Article 
XXX (2), it is doubtful whether such mass expulsion of tlie con¬ 
tracting parties—\vho5c proportion may be as much as one-third 
—was originally contemplated by the framers of tlic General 
Agreement. If tliis was not contemplated, the proposed amend¬ 
ment to Article XXV and the indirect expulsion power arising 
therefrom would constitute a dc facto revision of Article XXXII 
which states that the Contracting Parties to this Agreement shall 
be understood to mean those governments which arc applying 
the proN^isions of tliis Agreement under Articles XX^T or 
XXXIII or pursuant to the Protocol of Provisional Application. 



284 Organisation for Trade Co-operation 

The Organisation for Trade Co-operation 
Envisaged by the Agreement 
The title of the proposed Organisation is the ‘ Organisation for 
Trade Co-operation.’ The French representative had suggested 
the title of ‘International Trade Organisation,’ but in the 
opinion of the majority, this was too closely associated with the 
Havana Charter and therefore synonymous with failure.*^ 

Membership 

The contracting parties to the General Agreement will be the 
members of the Organisation, and this membership will be 
co-terminous with the contracting parties.” Countries who are 
not contracting parties may be invited to participate in the activi¬ 
ties of the Organisation. Such invitations may be issued by a 
two-thirds majority of the votes cast by the members, but those 
invited tvill not have voting power in mattere relating to the 
functions of the General Agreement. 

Functions 

The main function of tlic Organisation will be the adminis¬ 
tration of the General Agreement. In addition to this, the 
Organisation is to facilitate the negotiation and conclusion of 
international agreements and to study, make recommendations, 
and collect and publish information on international trade, com¬ 
merce and all related matteis. 

In view of the anxiety expressed by various members regard¬ 
ing the possible imposition of too many obligations on the 
members by the sponsorship of international agreements, the 
Review Working Party on the review of the General Agreement 
has made the following points clear. Sponsoiship of any negotia¬ 
tion by the Organisation under Article 3 would not of itself imply 
endorsement by it of any resulting agreement. Neither will such 
IT Manchester Guardian, December 4, 1954. According to the correspon¬ 
dent of this newspaper there was gencr^ satisfaction at this change from 
GATT to OTC. 

In Article 2 of the Organisational Agreement it is slated that Govern¬ 
ments which become, or cease to be contracting parties to the General 
Agreement shall become or cease to be Members. Some doubt arose as 
to whether the word ‘ Government' might prevent a customs territory 
becoming a contracting party under Article XXVI 4 (c). TTie Review 
Working Party IV in its Report interpreted Article a as including such 
contracting parties also. This view was supported by the Legal Drafting 
Comraittec, see L/327, p. 4. By approving this Report the Contracting 
Parties may be deemed to have accepted this interpretation. 
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sponsorsiiip bind a member to participate in sueh negotiations 
or endorse their results. The Organisation ^s•ill not have the 
po^ver to amend or interpret tlie agreements. The Organi.'^alion 
will, however, have power to examine the agreements on tlic 
question of their compatibility or incompatibility with the 
General Agreement.^® 

The Organisation will not have authority to amend the pro¬ 
visions of the General Agreement. It was, howc\er, agreed that 
this does not in any way limit the right of tlie Organisation to 
consider possible amendments to the General Agreement and to 
decide to submit such amendments to go%'emments for accep¬ 
tance in accordance with the prow'sions of the proposed Article 
XXX. Paragraph i (b) of this Article provides for the submission 
of any amendments to the General Agreement for acceptance 
by tlie contracting parties, provided they ha\-c been apprm'cd 
in the Organisadon by a majority of two-thirds of the votes cast.*® 

Paragraph (f) of Article 3 also states that no decision or other 
action of the Assembly or any subsidiary' body of the Organisation 
shall have the effect of imposing on a Member any new obliga- 
dons which the Member has not specifically agreed to undertake. 
In connection tvith this provision, it was agreed that an obligation 
arising from die operadon or interpretation of a specific pro¬ 
vision of the General Agreement or the Organisational Agree¬ 
ment, including an interpretadon that a particular obligation 
thereunder had become applicable, would not be the imposition 
of a new obligation \vithin the meaning of this provision.*' Since 
this provision is itself subject to the amendment procedure, as arc 
all other provisions, there is nothing to prevent the Members 
from resorting to the necessary amendment procedure and tlicrc- 
aftcr imposing ne\v obligations. Morco\'cr, the power of inter¬ 
pretation envisaged above, creates wide scope for the gradual 
accumulation of neiv obligations. Tlie above provisions arc 
designed in order to make the Organisation and the General 
Agreement rigid and at the same time, to endow them with 
sufficient flc.xibility to adapt dicmsclvcs to new conditions. 


Siniclnrc of the Organisation 

The Oi^anisation \vill have three main organs, an Assembly, 
an Executive Committee and a Secretariat. 

1-/357. p. 5 - 

Report of Review \Vor);tng P.irty, P- f’- 

51 toe. cU. 
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The Assembly. This ^vill be constituted by all the membere 
and it will carry out the functicms of the Organisation. Meetings 
will take place at regular annual sessions, and in special sessions 
\vhich may be convened according to the rules of procedure. 
The Assembly will have power to establish its own rules of pro¬ 
cedure, and to approve those of the Executive Committee and 
of any other subsidiary body. 

Each member will be entitled to one vote. The decisions 
will be taken by a majority of the votes cast, except as prorided 
for in the General Agreement or in the Agreement on Organisa¬ 
tion. 

The Executive Committee. The Executive Committee ^vilI 
be composed of seventeen membere elected periodically by the 
Assembly. The Revieiv ^Vorking Party recommended that the 
expression ‘elected periodically by the Assembly’ should not 
be intended to preclude the election by the Assembly of a 
member of the Executive Committee when a vacancy occurs. 
The rules of procedure ivill cover the possibility of such an elec¬ 
tion tvithout having to atvait the following periodical elections.** 
The election of membere of the Executive Committee shall be for 
single terms and each member shall be eligible for re-election. 
Attention must also be paid to the representation of broad geo¬ 
graphical areas and types of economies. 

In the matter of elections, the Agreement sets out certain 
criteria for the guidance of the Assembly. The Executive Com¬ 
mittee, for instance, shall include the five membere of chief 
economic importance. When determining the economic impor¬ 
tance of any country, particular attention shall be paid to its share 
in international trade. 

Greece objected to the allocation of a specific number of 
seats to members of economic importance, expressing the 
that it would be likely to result in the establishment of permanent 
seats on the Executive Committee. No further discussion took 
place on this point, but there is some justification for Greece’s 
point of vietv, especially in the light of the provision confirming 
eligibility for re-election of each member. 

The Executive Committee will have the po^vers and duties 
delegated to it by the Assembly by a majority of two-thirds of 
the votes cast. It ^\’as agreed ** that in the assignment of functions. 
22 L/327, p. 6, 2* I*/* 37 , p- 7 - 
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and powers to tlie Executive Committee the Assembly might 
initially be guided by those assigned by the Contracting Parties 
to the Inter-Session^ Committcc.^^ Tlie decisions and recom¬ 
mendations of tlie Executive Committee are to be subject to a 
right of appeal to the Assembly by any member. Tims, even 
though there is no specific provision for referring disputes to the 
Executive Committee, it would appear that it is contemplated. 
This view is strengthened by the agreement to confer on it poivcrs 
similar to those delegated to the Inter-Sessional Committee."^ 

Any member of the Organisation who is not a member of 
the Executive Committee ivill be entitled to participate in the 
proceedings of the Executive Committee but ivill not have the 
right to vote. This follows the established practice of tlie Con¬ 
tracting Parties in picnnitting interested parties to pai'ticipatc 
without the right of voting in the discussions of the Working 
Parties, Inter-Sessional Committees, and Panels on Complaints. 
Each member of the Executive Committee is to hai'c ordinarily 
one vote. Parties to a dispute, however, may not vote. 

The term ‘ parties to a dispute ’ requires further clarification. 
Because of the bDatcral-multilatcral nature of the General Agree¬ 
ment and the indirect benefits derived from the generalisation of 
concessions under the most favoured nation clause, it will often 
be difficult to define actual ‘parties to a dispute.’ It would 
therefore be reasonable and necessary to make a distinction 
betis'cen tliose parties directly in dispute and parties merely 
‘ interested.’ 

The Secretariat. A Director-General is to be appointed by 
the Assembly and tvill be the chief administrative officer of the 
Organisation. His po\vcrs, duties, conditions of service and terms 
of office, are to be governed by the regulations approved by the 
Assembly. He will be entitled to participate, without a right to 
vote, in all meetings of the .f\sscmbly or subsidiar}' bodies of the 
Organisation, and he may delegate tliis power to his representa¬ 
tive. He %rill have the poivcr to appoint the members of tlie 
staff. 

Tlie responsibilities of the Director-General and liLs staff \vill 
be exclusively international in character. They should not .ccck 
or take instructions from any authority outside tlie Organisation, 

-< See cr.tf, pp. 90-3. 

See ante, pp. po-3. 
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and members must undertake to respect this international charac¬ 
ter of their Secretariat. 


Budget and Contributions 

It will be the duty of the Director-General to present the 
annual budget through the Executive Committee for the approval 
of the Assembly. The Assembly will apportion expenditure 
amongst members according to a scale previously fixed by it. A 
member failing to pay the contribution for tivo yeare will forfeit 
the right of voting, unless the Assembly, satisfied with the reasons 
given for the non-payment, permits such a member to vote. 

This forfeiture of the right to vote, tvhich is penal in nature, 
is an entirely new element in the whole structure of the General 
Agreement. It has been necessitated by the past eacperience of the 
Contracting Parties, of the great irregularity on the part of many 
in paying their contributions. 

Sfflfuj of the Organisation 

The Organisation ivill have legal personality. Article 6 of the 
Treaty constituting the European Coal and Steel Community, 
states that in each of the member States the Community shall 
enjoy the most extensive juridical capacity which is recognised 
for legal pereons of the nationality of the country in question. 
In particular it may acquire and transfer real and personal 
property and may sue and be sued in its own name. It is 
doubtful whether the members of the Organisation desire to con¬ 
fer such an extensive capacity on the Organisation. The legal 
capacity contemplated appears to be limited to a purely func¬ 
tional aspect, icicle t04 of the United Nations Charter pro¬ 
vides a similar example when it states that Organisations of 
the United Nations ‘shall enjoy in the territory of each of its 
members such legal capacity as may be necessary for the exercise 
of its functions and the fulfilment of its purposes.’ 

It seems that the Organisation, the representatives of its mem¬ 
bers, and the Officials of the Organisation will enjoy similar 
privileges and immunities, resembling those accorded to special¬ 
ised agencies of the United Nations under the Convention on the 
Privileges and Immunities of the Specialised Agencies. 
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Relations with other Organisations 

It is stipulated that tlic Organisation shall make arrange¬ 
ments witli intcr-govcmmental bodies wliich ha%'e related respon- 
sibiliticsj tvith a view to effective co-operation with them and 
avoidance of an unnecessary duplication of activities. Tlie 
Assembly may take the necessary steps to establish the Organisa¬ 
tion as a Specialised Agency of the United Nations. Although die 
language of the provision is only permisive the Review Working 
Party stated that it was, subject to an agreement with tlie United 
Nations, a desirable step and hence such a relatiortship may be 
expected to develop.^® Such an agreement can be brought about 
under Article 63 of the United Nations Charter"^ and tlie 
Secretary-General has already suggested that the Contracting 
Parties should consider a very close integration of the proposed 
Organisation tvith the central organs of the United Nations."® 

Consultations and suitable arrangements with non-govem- 
mental organisations may also be made by the Organisation. 

Provisions Relating to the Administration of the General Agree¬ 
ment 

It will be the function of the Organisation to giv'c effect to the 
provisions of the General Agreement. In addition, it should 
carry' out other activities in relation to die General Agreement 
involving joint acdon. These provisions do in fact contain the 
essence of die present Article XXV (i) of the General Agreement, 
which is to be deleted and substituted by a new paragraph in the 
amended Article XXV. The proposed new paragraph replaces 
the term ‘ Contracting Parties’ by ‘ Organisation,’ in effect trans¬ 
ferring the function of the Contracting Parties to the Organisa¬ 
tion. 

Tlie administrative poivcrs of the Organisation will also 
include the taking of dcci.sions, die spoasorship of ncgotiation.s- 
and consultations, initiating the circulation of proposals, and the 
receipt of reports. As already stated, there was a strong trend of 
opinion that the Organisation should not be overburdened with 


CS 


L/327, p, 7. 

Article 63 (i) provides that: 'The Economic and Social Council may 
enter into agreements with any of the agencies (referred to in Article 57). 
defining the' terms on which the agency concerned shall be brought tnto 
rcl.ationsliip with United Nations.' 

L/327. P- 7- 


>9 
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too many activities; this seems to have prevailed. The Working 
Party report states that it was generally agreed that there was a 
‘danger of including so much within the General Agreement 
as to jeopardise its effectiveness and dissipate the activities of the 
Organisation charged with its administration.’ ** This reluctance 
of the various coimtries is also reflected in the fact that certain 
proposals envisaging action by the Organisation relating to other 
international problems, did not find favour with the majority. 
The proposals by the German delegation on double taxation,” 
Freedom of Establishment,*' and the Brazilian proposals relating 
to Tied Loans and Monopolistic Practices in Transport and Ship¬ 
ping ** provide examples of this. It has to be noted, henvever, 
that the Contracting Parties adopted three resolutions on the 
disposal of surpluses,** the liquidation of Strategic Stocks,** and 
International Investment for Economic Development,** 

• The Assembly will have power to give waivers to contracting 
parties in exceptional circumstances not provided for elsewhere. 
Such decisions should be approved by a two-thirds majority of 
the votes cast, and the majority should, in any case, comprise 
more than half of the members. The Assembly will have power 
to define the categories of exceptional circumstances and to pre¬ 
scribe such criteria as may be necessary for the application of 
this waiver provision. These provirions are similar to those con¬ 
tained in the present Article XXV (5) (a) and Article XXV (5) 
of the amended Article of the General Agreement. The legal 
implications and the actual operation of Article XXV (5) (a) have 
already been discussed in detail elsewhere. 

The Organisation will have power to make investigations and 
appropriate recommendations should a member complain that 
a benefit accruing directly or indirectly under the General Agree¬ 
ment is being nullified or impaired, or the attainment of its 
objectives is being impeded. When circumstances justify the 
Organisation to authorise a contracting party to suspend an 

29 l) 327, p. 9. 

30 L/26r, Add.i, p. 5a. 
j6{d.>,p. 53. 

s2 Wg/g?. 

59 Resolution of March 4, 1955, on the Disposal of Surpluses. 

** Resolution of March 4, 1955, on the Uquidation of Strategic ^ods. 

5 * Resolution of March 4, 1955, on International Investment for Economic 
Developmait. The texts of these Resolutions are contained in Review of 
the Geneia^gietmtnt on Tariffs and Trade, Cmd. 9413, pp. 94 ~o- 



Trade Co-operalion Envisaged by the Agreement 291 

appropriate concession or obligation, it may do so. A contracting 
party aggrieved by such authorisation, will be entitled to witli- 
draw from the General Agreement by giving sixty da\'s’ notice 
to the Director-General of the Organisation. 

In essentials, the aberve provisions correspond to those con¬ 
tained in tlie present Article XXIII of the General Agreement. 
There arc, however, two main differences. Paragraph i of 
Article XXIII envisages not only a situadon arising out of the 
failure of a contraedng party to carry out its obligations, but 
also one arising from the applicadon by another contraedng party 
of any measure, whether or not it conflicts wiUi the provisions 
of the General Agreement, or from the e.xistence of any other 
situadon. 

This equitable principle is not included in the proiision 
relating to the administrative functions of the Organisation. TIic 
amended Article XXIII (i), however, is idcndcal with Article 
XXIII (1) of tlic present text. Since Article 12 of the Organisa¬ 
tional Agreement discussed above stipulates that the Organisation 
should give effect to the provisions of the General Agreement, 
die members will be obliged to act in accordance with Article 
XXIII (i). Taking into consideradon tlic importance of the 
principle of equity, bodi in the theory' and the practice of the 
General Agreement,’® it would apparently hav'e been better if, 
instead of this indirect and clums)’ mechanism, a specific stipula¬ 
tion liad been made in Article 14 of die Oi'gani.sadonal Agree¬ 
ment itself. 

Secondly, Article 14 of the Oi^anisadonal Agreement slates 
that when a complaint is brought die Organisation may consult 
widi the United Nations Economic and Social Council or any 
other intcr-govcmmcntal organisation should consultation become 
necessary’. Ev'cn though the General Agreement docs not contain 
a similar provision, such consultations have been earned out by 
the Contraedng Pa.rtics on various occasions. The present pro- 
\>'ision under discussion is only' a formal recognition of this long¬ 
standing practice. Moreover, it represents the trend towards a 
closer co-ordinadon with odicr international organisadons, 
especially widv die United Nadons Economic and Social Council, 
such co-operadon and co-ordinadon being specifically recognised 
in die Organisadonal Agreement.’^ 

See antf, pp. t4p-53. See Article it. 
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Article 15 of the Agreement states that members acting as 
contracting parties to the General Agreement, should not amend 
the General Agreement so as to provide for procedures in it other 
than those of consultation, negotiation and recommendation 
already discussed.*® This is designed to render functions of the 
Organisation more effective with regard to the administration of 
the General Agreement. In the absence of such a provision it 
would, theoretically, be possible to conclude that the Members 
acting as contracting parties might assume the administration 
of the General Agreement outside the Organisational framework. 
As both the contracting parties and the mernbers are expected 
to be identical, however, even the absence of the above obliga¬ 
tion ^vould not matter in actual practice. 


Amendments 


Amendments to the Organisational Agreement will be effected 
in respect of those membere which accept them, upon acceptance 
by two-thirds of the members of the Organisation, and thereafter 
in respect of the others on acceptance by them. This gives rise 
to the following question; How far will the amended Articles 
be effective in respect of those who have not accepted them? 
In a similar situation that arises on the non-acceptance by a cwi- 
tracting party of an amendment to the General Agreement, the 
Contracting Parties are empowered, should the circumstances 
so warrant it, to withdraw their consent to the continuation of 
the offending party as a contracting party.” The Organisational 
Agreement does not, however, contain a similar provision. The 
obvious suggesrion would be to take an analogy from Article 
XXX (2) (a), but this tvould involve the expulsion of a member 
and so cannot lightly be resorted to. The result rvould appear to 
be. that an anomalous situation will arise tvith. a number of mem¬ 
bers who will be boimd by an amended Article, and others who 
^vill not be so bound. 

Such a position would, at first sight, appear to be intolerable. 
When Article 3 (d) of the Organisational Agreement is recalled, 
however, a different view may be taken. This article states that 
no decision or other action of the Asembly or any subsidiary body 


*8 i.e., those which are referred lo in Articles 13 and 14 of the Organisa¬ 
tional Agreement. _ , 

Article XXX (a) (a) of the Revised General Agreement, see Cmd. 9413. 
pp. 37 - 8 - 
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of tJic Organisation shall have the effect of imposing on a member 
any new obligation which the member has not specifically agreed 
to undertake. It would naturally follo^v, therefore, that if an 
amendment involves additional obligations, it ^vill not be binding 
unless the member accepts it, and any amendment which imposes 
new obligations can only be effected by unanimous consent. It 
is only tliosc which do not involve new obligations that can, in 
theory, become effective on acceptance by a two-thirds majority. 

Another problem arises in tlic ease of a dispute: Who is to 
decide—and how—^whether an amendment docs or docs not 
impose new obligations? There is no satisfactory answer to this 
question, apart from a reliance on the good faitli and spirit of 
good ncighbourliness of members. It is in such situations that 
the necessity of outside impartial arbitral machinery becomes 
obvious. 

Entry into Force 

The Orgam'sational Agreement is to be deposited with the 
Director-General of the Organisation. Pending the entry into 
force of this Agreement, the deposit is to be made \riih the 
Executive Secretary' of the Contracting Parties. It was opened 
for signature at Geneva on March to, 1955. 

Tlic Agreement will enter into force with respect to the con¬ 
tracting parties tvho accept it. Tliis entry into force will be 
effected on the thirtieth day following the day on which it is 
accepted by countries named in the ‘ /\nncx.’ The territories 
of tliosc countries must account for at least 85 per cent of the 
external trade of all the countries mentioned in the Annex. 
Thereafter it ivill enter into force for each contracting parly 
which accepts it on the thirtietli day follotving acceptance and 
for a government wiiich accedes to the General Agreement on the 
day of accession. It may be recalled tliat according to the revised 
Article XXXIII of tlic General Agreement, acceptance of the 
Organisational Agreement is a condition precedent to accession 
to tlie former. 

Tlic Protocols of Amendment** and the Organisational 
Agreement have been signed by the United Kingdom and .<T.vcraI 
other countries but not by a sufficient number to bring them 

<0 See Cmd 9413, p. 79. , , ^ ^ ^ . 

For detailed discussions of these Protocols, see post, pp, 305-'8, 
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into force. As it was in the case of the Havana Charter the 
establishment of the OTC depends on the attitude of the United 
States. The President of the United States has recommended to 
the Congress the participation by the United States in the OTG.^* 
At the Tenth Session of the Contracting Parties it was expected 
that if the Congress approved such participation the Protocols 
and the Organisational Agreement would come into force during 
the Eleventh Sesaon.*’ • 

Provisional Application 

The Organisational Agreement may be applied provisionally, 
even though it does not come into force definitively. For th^ 
however, the 85 per cent formula stated above (as required by 
Article 17 (c)) must be fulfilled. This provisional application is 
designed to avoid the legal complications already discussed, 
which may arise in the event of a great number of contracting 
parties failing to accept the Agreement. Countries which carry 
on the 85 per cent of tvorid trade will thus be able to foim the 
Organisation even if the required majority to make the necessary 
amendments to the General Agreement is not received. In that 
event the Organisational Agreement may operate as an indepen¬ 
dent agreement. 


Part Three 


Proposed Amendments to the General Agreement** 


A great number of amendments have been proposed, but, 
generally speaking, they can be classified in two sections, amend¬ 
ments introducing new Articles and those deleting and recasting 
present ones. 

The main substantive changes proposed are those strengthen¬ 
ing the procedure of Article XII for constiltations regarding the 
use of quantitative restrictiems for balance of payments purposes, 
the additional provisions in Article XXI in respect of export 
subsidies, and the revised provisions of Article XXVIII relating 
to the withdrawal or modification of tariff concessions. Article 


Economic Report of the President. Transmitted to the Congress, 
January 1956, p. 90. See al$o ibid ., January, i957- 
International Trade 1955, GATT, 1956, p. 185. . j . t 

For the full text of the proposed Amendments, see the revisea text oi 
the Agreement in Cmd. 9413, pp. 1-56. 
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XVIII is also revised, cstablisliing conditions and procedures 
for under-developed countries to deviate, under certain circum¬ 
stances, from the obligations of the General Agreement. For 
convenience the amendments arc discussed in accordance with the 
Protocol in which they appear. 

Protocol amending Part I and Articles XXIX and XXX 

of the General Agreement 

This Protocol provides for the introduction of a new Article I, 
for the deletion of the present Article XXIX, and for certain 
amendments to tlic current texts of Article II, Article XXX and 
Annexes A to I. These amendments become effective w'hen tlicy 
have been accepted by signature of the Protocol by all the con¬ 
tracting parties. This unanimity is necessary' because, according 
to Article XXX, any amendment to Part I of the Agreement 
and Article XXIX requires acceptance b)' all contracting parties. 

The new Article I is really a verbatim reproduction of tlic 
substantive part of the Preamble with one additional objective. 
Tliis envisages the encouragement of the progressive development 
of the economics of all the contracting parties. This objective 
was originally set out in Article 11 of the Havana Charter. 

According to the proposed amendment, Article XXIX, its 
interpretative note, and all references to both tliis Article and the 
Havana Charter are to be deleted from the General Agreement. 
Article XXIX not only lays down the relation of the General 
Agreement to the Havana Charter should it come into force, 
but also requires die contracting parties to obscr\’c Chapters I 
to VI of the Havana Charter. Tlic deletion of die provisions 
relating to die Havana Charter was necessitated from die moment 
when it became clear diat the Havana Charter would not come 
into force. Hitherto it had been the practice of the contracting 
parties to derive inspiration from the Havana Charter both in 
die obscn'ancc and interpretation of the Agreement. Tlic com¬ 
plete deletion of Article XXIX appears to imply that the con¬ 
tracting parties intend to free themselves from die linls with the 
Havana Charter, and render the General .Agreement as indepen¬ 
dent as possible. The result of the whole revision is to absorb 
into GATT whatever is desirable and acceptable from the 
Havana Charter, and to discard the rest. 

Tlic only important amendment proposed to Article I (which 
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will become Article II in the revised text) is the inclusion of the 
phrase ‘and with respect to the application of internal taxes 
to exported goods.’ This phrase is contained in the first para¬ 
graph after the phrase ending *. . . and exportation,’ and before 
the phrase ‘and with respect to all matters.’ At the Second 
Session of the Contracting Parties, a question was raised as to 
whether the wording ‘any advantage, favour, privilege or 
immunity granted,’ included internal taxes on exported goods. 
The Chairman of the Contracting Parties ruled that ‘ any advan¬ 
tage . . . granted with respect to internal taxes by any con¬ 
tracting party shall be accorded immediately and unconditionally 
to the like product destined for the territories of all other con¬ 
tracting parties.’ ■*’ By the proposed amendment, therefore, the 
principle of this ruling ^viIi be incorporated in the text of Article 
II. After the ruling given by the Chairman, the contracting 
parties have been putting it into practice, thereby effecting a 
de facto revision of that Article. The proposed amendment will 
convert this into a dc jure revision. 

Another important amendment contained in this Protocol 
is the one proposed relating to Article XXX.** The main altera¬ 
tion authorises the Organisation to submit amendments to the 
General Agreement for acceptance by the contracting parties.*^ 
It is envisaged that the identity of the ‘ Contracting Parties’ will 
merge with that of the ‘Organisation,’ but that the separate 
identity of the contracting parties—as distinct frcrni the members 
of the Organisation—wll be maintained. Consequently, the 
Organisation can recommend amendments accepted by it by a 
two-thinfe majority of votes cast for acceptance by the Con¬ 
tracting Parties. ^Vhen amendments to Part I of the General 
Agreement are accepted by all contracting parties they will be 
effective. All other amendmeuts accepted by two-thirds of the 
contracting parties >vill be effective \vith regard to those con¬ 
tracting parties accepting them. 

The Organisation ^vilI be empmvered to decide that any 
amendment made effective under the two-thirds majority rule is 
of such a nature that any contracting party which has not 
accepted it within a period specified by the Organisation, %vill be 
free to withdra^v from the General Agreement, or to remain a 

GATT/CP2/SR11, p. 4 - 

For a discussion of the present Aitide XXX, see ante, pp. 2715, 279. 

** Paragraph i (b) of the proposed Article XXX. 
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contracting party vnth the consent of the Organtalion. Similar 
provisions are contained in the present Article XXX vesting such 
powers in the Contracting Parties. Tire implications of this 
provision have already been discassed under the section dealing 
v.dth the Organisational Agreement. In the actual operation of 
GATT, tlierc ivas no occasion on which a contracting party had 
to witlidraw in pursuance of these pro%Tsions, although many con¬ 
tracting parties did not accept amendments which came into 
force. 

A withdrawal in pursuance of a decision by the Organisation 
as above, ^vill be effective on the expiration of sixty dat’s from 
the notification to the Director-General. If a contracting party 
fails to give notice of withdrawal, it ■will cease to Ijc a contracting 
party upon the expiration of the period fixed for acceptance, or 
on the day following that on which the Organisation decides to 
ivithhold its consent. This strict and detailed pro’/ision has been 
necessitated by the failure or delay of many contracting parties 
to accept important amendments w’hich came into force in the 
past. This has frequently created an anomalous situation with 
two instruments of tlie Agreement—the original one and the 
amended one—each with different sets of obligations applicable 
to different parties. Formerly, such situations were tolerated, but 
it now' appears that the contracting parties intend to avoid such 
anomalies in the future. 

This is an important step towards strengtlicning the operation 
of GATT. A warning must be gi^'cn, ho'.vc^ cr, against possible 
rigidity. Often failure or delay in accepting an amendment 
in the past, was due to constitutional difficulties of the con¬ 
tracting parties concerned. Dc facto observance of the amended 
prerrisions had, in many cases, been practised pending, or in the 
absence of, dc jure acceptance. It is hoped the Organisadon will 
take these factors into considcradon when exercising the extra¬ 
ordinary' powers of expulsion. 

From nmv on, any purely formal amendment to the .schedules 
will come into force on die thirdeth day following certification to 
this effect by the Organisation. Tnis is subject to the pro-.-ision 
diat, prior to such certification, all contracting parties must have 
been nodfied, and that no objection has been raised within tinny 
da\-s on the ground that the proposed amendments are not witiiin 
the teims of the paragraph."** 

♦5 Parsipaiph 3 revistd Article XXX. 
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The schedules are made integral parts of Part I of the Agree¬ 
ment. Under Article XXX any amendment to Part I requires 
unanimous consent and a rectification—even though a merely 
formal one—of the schedules, will also require unanimous accep¬ 
tance. This has often caused unnecessary delay and complica¬ 
tions in the past. A practice has ari^n by wWch corrections and 
formal rectifications are effected without a protocol of rectifica¬ 
tion. Even this, however, was only brought into force after 
obtaining the formal consent of all the contracting parties during 
their Session. This method possesses one disadvantage—that 
rectifications necessary during inter-Sessional periods have to be 
postponed until the Session. In the past this not only entailed 
delay, but also increased the volume of work for both the 
Secretariat and Contracting Parties during their already busy 
Session. By vesting the Organisation with po^veIs of rectification, 
these difficulties can now be removed. The Director-General, as 
the legal representative of the Organisation, can be authorised to 
effect these rectifications. 

The contracting parties have always zealously guarded the 
schedules. This was owing to the bilateral-multilateralism of the 
Agreement and the consequent possibility of the impairment of 
indirect benefits derived from the concessions in the schedules. 
There was also a possibility that even the slightest change in the 
schedules might upset the balance of advantages. The revised 
Article XXX reflects thb apprehension and guards against any 
such prejudicial effects following on the arming of the Organisa¬ 
tion with powere of rectification. That is why it is provided that 
the rectification should only be effected if no objection has been 
raised within thirty days by any contracting party on the grounds 
that the proposed amendments arc not formal in nature. 

Protocol Amending the Preamble and Parts II and III of the 
Agreement 

This protocol provides for the ddetion of the Preamble to the 
present text and for amendments to Article III by the incorpora¬ 
tion of the provisions of Article IV of the present text containing 
special proviaons relating to cinematograph films.*® In place of 
the deleted Article XXIX a new Article dealing with tariff 

*9 Amendments are also made to Artides VI to IX, XI, XII to XX, XXII, 
XXIV to XXVII, XXXI, XXXV and to Annexes H and I. 
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negotiations Ls suggested/'' Tliesc amendments vdlJ enter info 
force as between the contracting parties which have accepted 
them—^when they ha\-c already been accepted by signature of the 
protocol by two-thirds of the contracting parties. The present 
protocol only affects the Preamble and Parts II and III, and 
therefore to come into force it only requires acceptance by two- 
thirds of the contracting parties. 

During the Review Conference various proposals ^vere put 
forward for the amendment of Article XII,“ v.-hidi deals wath 
the imposition of quantitative restriction; to safeguard tiie balance 
of payments. The majority of tliem v/erc not acceptable, but it 
tvas generally considered that the scope of tiie consultation pro¬ 
visions in Article XII should be strengthened and extended.” 

This is effected by the introduction of a nctv paragraph 4 (b) 
providing for a reriew by the Contracting Parties of all restric¬ 
tions applied under this Article. A sirm'Iar review had originally 
been contemplated not later tlian Januarv' 1951. What tire new 
prervTsion introduces is the establishment of a svstem of annual 
consultation after the first review, wliich would take place on a 
date fixed by the Oiganisation. It was the opinion of the 
^Vorking Part)' that it rvould be unwise to initiate the review 
followed by annual consultations as long as tire Contracting 
Parties were not equipped to deal cffcctir cly with tire substantial 
work involved.®'' Prorhion is therefore made for this con¬ 
tingency in the interpretative note to paragraph 4 (b},®‘ to tire 
effect that the Oiganisation may postpone the date of the review 
and consultations, if it is foimd that conditions arc not suitable. 

It was agreed tliat the nature and scope of the new pro'. Lsions 
contemplated in paragraph 4 (b)®® should be subjected to a 
detailed examination by the Organisation, of the Icvck, metirods 
and effect on trade of the e.xisting restrictions, to be held on a date 
selected, using the data supplied by governments and gathered 
from other sources. 

Paragraph 4 (c) (11) deals with tliose cases in which the 

In the reri'cd text, until thi? amendment comcj into force, this Article 

Violl be numbered XX\'III bis. 

-t For a discussion of this Article, sec enSr, p. 156. 

Sec Document L/332/Rcv.i, p. s. _ . . _ ___ 

Report of Revieiv iVorhir.p Forty or. Qucr.titcUve RfStricUor.s, GATT. 

1955. P- 3 - 

See Cmd. 0413, p. 48. 

L/332/Rcv.i, p. 3. 
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Oi^ganisation finds serious inconsistencies with the provisions of 
Article XII, of such a nature as to cause or threaten damage to 
other parties. In such cases the Organisation will be required 
to make recommendations for the removal of the inconsistencies 
within a time limit. If these recommendations are not complied 
with, the Organisation may then release a contracting party 
adversely aflfected, from certain of its obligations. 

The provisions of paragraph 4 (f) require that decisions 
reached in the course of consultations should be submitted to the 
Organiyition within sixty days. 

A new section is proposed for Article XVI.®® This contains 
additional provisions on export subsidies. In paragraph i of this 
section, the harmful effects of export subsidies and the consequent 
hindrance to the achievement of the objectives of the Agreement, 
are recognised. The contracting parties are therefore required to 
avoid the use of subsidies in the exportation of primary products. 
If such subsidies are, however, granted, care should be taken not 
to apply them in such a manner that the result would be to gjvc 
the contracting party in question more than an equitable share 
of world export trade of the product concerned. 

From January i, 1958, or the earliest date practicable, con* 
tracting parties should refrain from granting any form of subsidy 
to exports, other than primary products enabling the sale of any 
product for export at a price lower than the comparable price 
in the domestic market. Up to that date, the contracting parties 
should not extend the set^ of any such subsidisation beyond that 
existing on January r, 1955, either by the introduction of new, 
or the extension of existing, subsidies. The intention of tliese 
provisions is the ultimate agreement between the parries before 
1957, to the abolition of all remaining subsidies as from January 
I, 1958, or, failing this, the extending of the status quo imtil the 
earliest date by which such agreement can be expected. This 

A number of under-developcd countries raised the question as to whether 
the criterion of ‘ equitable share ’ would prevent an e^ottin^ Muntry 
which had no exports during the previous representative period from 
establishing its right to obtain a riiare in the trade of the pr^uct con¬ 
cerned (see L/334, p. 4). In order to clarify this doubt an ^terpreta- 
tive note to Section B of Article XVI has been proposed. This states 
that the fact that a contracting patty hM not exported the prcmuct in 
question during the previous representative period should not tn itselt 
preclude that contracting party from establishing its right to obtain a 
share of the product concerned, see Cmd. 9413, p. 49 * 

St For a discussion of import subsidies, see ante, pp. 219 ei 
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‘standstill’ pro\-ision is reminiscent of tlic ‘tariff truce’ of tljc 
League of Nations.^* 

The Organisation should rcvic^v the operation of these pro¬ 
visions from time to time, in order to examine dicir eftcctivencss 
and to discover any prejudicial effects caused by die existing 
subsidies. 

Tivo new paragraphs are introduced in Article XVII on 
Stale trading.^® Tlie first, paragraph 3 in the revised text, 
recognises the desirability of negotiations on a reciprocal and 
mutually advantageous basis to limit or reduce obstacles to the 
expansion of international trade. Paragraph 4 requires tlic 
supply of information to the Organisation by a contracting party 
on products which are the subject of State trading enterprises, 
import monopolies of products not the subject of concessions 
under the schedules, and the fulfilment of the obligations under 
the Agreement on State trading. Such information, however, 
need not be supplied if it would impede the enforcement of law, 
prove to be contrary to public interest, or prejudice die legi¬ 
timate commercial interests of particular enterprises. 

Tlicse new provisions do not add any substantial obligations 
to die existing ones. The stress on negodation and the supply 
of information, however, indicates another step towards the 
finding of solutions to die many problems of State trading. It 
must, however, be pointed out diat the exceptions to the require¬ 
ment for supply of information are so ividc that the obligations 
could easily be circumvented by an univilling contracting party. 

Tivo substantive changes arc contained in the proposed 
amendment to Article XXVIII. According to paragraph i of 
die present Article, once the life of die .schedules is fixed, no 
re-negotiations can take place until the expiiy- of the period. 
Tlicre were, however, instances when re-negotiations ivcrc per¬ 
mitted,®® As already obscrv'cd it has been the practice of the 
contracting parties to extend this period from time to time by a 
declaration dclcdng the existing date in Article XXVIII and die 
insertion of a new date. 

At die Review Conference two widely divergent opinions 
were expressed regarding the amendment of this Article. Tliosc 


59 .See enfe, p. log. 

For a di'cussioti of the prcje.ot provhioo!, see cr./r. pp. asG seq, 
e.g., Renegotiation of the schedules of Braril and P.aki«t 3 n. 
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desiring more rigidity in the schedules considered tliat the con¬ 
cessions should be bound for a considerable period during 
which, in order to assure continued tariff stability, the provisions 
of ArUcle XXVIII should be suspended. The other view was 
that the back^vard economic conditions of the under-developed 
countries required special treatment. They should therefore 
have the right of unilateral withdrawal of concessions without 
compensation, and without giving the affected parties a right to 
take retaliatory measures, "nie proposed amendments represent 
a compromise of these opinions in so far as they maint^ the 
essential stability of the schedules rvhilst allowing a certain 
flexibility by permitting re-negotiations, and providing pro¬ 
cedures to safeguard the interests of the under-developed coun¬ 
tries in special circumstances. 

By the amendment to paragraph i of Article XXVIII it is 
proposed to permit re-negotiation of the schedules at regular 
intervals of three years.*' The first three-year period is to com¬ 
mence on January i, 1958, thb being the date up to which the 
life of the existing scedule is extended by a declaration of the 
Contracting Parties.*' Tliis amendment will not only establish 
a system of periodic re-negotiation, but will in future make it 
unnecessary to extend the life of the schedules by a declaration. 
When a re-negotiation is effected and new concessions incor¬ 
porated in the schedules, the life of the schedule will—^unless 
otherwise agreed—be automatically continued for the next three 
years, after which re-negotiarions may again take place. 

Another amendment is contained in paragraph 4 of the 
revised Article. This empowers the Organisation to authorise a 
contracting party in special circumstances to negotiate for a 
modification or \vithdrawal of concessions in the appropriate 
schedules. Such authorisation, is subject to the following rules 
and procedure. The negotiations, and related consultations, 
should be in accordance with the provisions of paragraphs i and 
2 of Article XXVIII.** If no satisfactory agreement is reached 

** For the nature of renegotiations in the present practice of GATT, see 
ante, pp. 113—16. 

®2 See the Declaration on the continued application of Schedules to the 
General Agreement on Tariffs and Trade, March 10, 1955, Cmd. 94*3» 

** Paragraph i states that the negotiations should be between the county 
initiating then and the country with whi^ the concessions were initi^y 
negotiated and any other country which has a principal supplying 
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u'ithin a period of sixty dajr's. or such other period prescribed bv 
the Organisation, the matter may be referred to tire Organisation 
rvirich siiould then consider the matter and make recommenda.- 
tions. E%'cn then, if no settlement is reached, the contracting 
party which initiated the negotiation would be free to withdraw 
or modify the concessions, unless the Organisation holds tliat it 
has unreasonably failed to offer an adequate compensation. If 
concessions are ^rithdrarm or modified, those contracting parties 
rrith rvhom the concessions were originally negotiated, the prin¬ 
cipal supplier countries, and the substantially interested countries 
would be free not later than six months after such action is taken 
to srithdraw equivalent concessions. This can be done upon the 
cx-piration of tliirtt’ dats after a written notice is received by the 
Organisation. 

Paragraph 5 permits a contracting part)- to rescnc die right 
to modify its schedule for the forthcoming period by notifring 
tlie Organisation before January 1958, or before the end of any 
period envisaged in paragraph i. Any such modification should, 
hojvcvcr, be in accordance tvith the pro\’isions of paragraplis i 
to 3. Tlicrefore, if a contracting part)- exercises this right, tire 
others will be entitled to ss'itlidraw or modify concessions initially 
negotiated Avith that party under the procedures of paragraphs i 
to 3. 

The essential difference between tlicsc negotiations cn\-isngcd 
in paragraphs 4 and 5 and tlic periodic negotiations contem¬ 
plated by paragraph i is, that %vhereas the former refers to 
indiv’idual re-negotiations necessitated by exceptional circum¬ 
stances, the latter A^isualiscs a general re-negotiation and re¬ 
binding of the schedules if this becomes nccassary. 

The re-negotiation of concessions in special cases, the pro- 
\isions of the rci-ised Article XVIII,'"* and paragrapli 2 ( 1 j) of the 
Declaration on the Continued Application of Uic Schedules'' arc 
intended to meet tlic requirements of the under-developed coun¬ 
tries. Paragraph i of the revised Article XVIII recognises tlic 

interest. ConsuUntions should also be carried out with countries havir.:; 
a substantial interest in the concessions coD«rned. P.Tratyaph 2 states 
that such r.cgoti.itions and asTreement may include pro^.-isicns for cotn- 
pcnsator>- concessions and countries particip.ating in the necouattorit 
should endeavour to maintain a gc.oeral !c%t 1 of reciprocal a.nd mutu.aliy 
ads-antageous concessions. 

Sec Cmd. 9413, pp. 22-7. 

»’ ihid., p. 08. 
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necessity of the progressive devdopment of their economies.** 
An under-developed country is permitted to withdraw or modify 
a concession in order to promote the establishment of a par¬ 
ticular industry with a view to raising the general standard of 
living.*^ The main condition stipulated for such a ^vithdrawaI 
is the negotiation of a satisfactory agreement with the contracting 
parties concerned. If, however, the Organisation later finds that 
even though the failure of the negotiation was due to the offer 
of inadequate compensation, every reasonable attempt was made 
to reach a satisfactory agreement with the contracting party 
concerned, it will be free to withdraw or modify the conce^ion. 
In this case, the other contracting parties will have the right to 
modify or withdraw substantially equivalent concessions.*® 

Paragraph 2 (b) of the Declaration referred to above, states 
that the contracting parties tvill not invoke the provisions of 
paragraph a of Article XXVIII with respect to the withdrawal 
of equivalent concessions if another signatory of this Declaration 
acts under the conditions described in the second sentence of 
paragraph 7 (b) of the amended Article XXVIII. This, in fact, 
means that the contracting parties arc prepared to forego the 
right of insistence on mutually advantageous and reciprocal com¬ 
pensatory concessions in the case of a withdrawal or modifica¬ 
tion of concessions by under-developed countries. This is subject 
to the proviso that the withdrawal of concession should have 
been necessitated for the economic development of the under¬ 
developed country concerned. 

The new Article replacing the present Article XXIX deals 
with tariff negotiations. It embodies the essential principles 
contained in Article 17 of the Havana Charter” and in the 
Tariff Negotiation Procedure adopted by the Contracting 
Parties.^® The wording ‘such other multilateral procedure’ in 
the new Article XXIX would seem to refer to the French Plan ” 
for tariff negotiation, ^vhich is still being considered by the Con¬ 
tracting Parties. The Article also recognises a binding against 
increase of low duties of duty-free treatment as a concession 
equivalent to the reduction of high tariffs. 

ibid., p. 22. 

Paragraph 7 (a), ibid., p. 23. 

Paragraph 7 (b), loc. cit. 

69 Article 17, paragraphs i and 2, Cmd. 7375, p. 22. 

^6 Basic Instruments, Vol. I, pp. 104-5. See also ante, pp. 111-19. 

See ante} pp. 192-7 for a discussion of the French Plan. 
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Certain ne^v principles are incorporated in this Article which 
do not find a place cither in the Havana Charter or tlie Tarifl 
Negotiations Procedure. Paragraph 3 requires tariff negotia¬ 
tions to be conducted so as to give adequate opportunity for the 
needs of individual contracting parties and individual industries 
to be taken into account. Secondly, tlic need of under-developed 
countries for a more flexible use of tariff protection for economic 
development and revenue tariffs is recognised. It is stipulated 
that all other relevant circumstances should also be con.sidercd. 
.Tlic prorision stated above in the new Article XXIX, appears 
to have been adopted in anticipation of the acceptance of tlic 
French Plan. Tlic new prox'isions arc mainly intended to provide 
sufficient flexibility to allow adjustment of tlic tariff mechanism 
to fit the special circumstances of the undcr-dc\'clopcd countries. 

The Protocol of Organisational Aynendments to the General 
Agreement on Tariffs and Trade'' 

Tliis protocol contains amendments necessitated by the trans¬ 
fer of functions from the Contracting Parties to the propased 
Organisation. The main Articles involved arc XXIII, XXV, 
XXXI and XXXIII. Tlicsc will come into force on acceptance 
by tsvo-thirds of the contracting parties and after tlic cntr\' into 
force of the Organisational Agreement. The reason for this is, 
that unless the Organisational Agreement is in force, the amend¬ 
ments contained in this protocol would be mcaninglc.ss. 

Article XXIII deals with the nullification or impairment of 
benefits. By the proposed amendment the second, third, fourth 
and fifth sentences of paragraph 2 of this Article will lie deleted. 
Tlic right to initiate consultations with other contracting pan.ie.s 
in case of impairment or nullification of benefits is contained in 
paragraph i of the present Article. Tlic proposed deletion of 
sentences 2-5 in paragraph 2 and tlic insertion of the ivord 
‘Organisation’ instead of ‘Contracting Parties,’ ivill cau-'c. 
references to be made to tlic Organisation if no satbfactoty 
solution is reached after consultation in pursuance of paragraph 
1. Tlicsc provisioas are discas.<^d in detail in relation to the 
administrative functions of the Organisation. 

Two amendments arc proposed to Article XXXI, which 
deals with withdrawal from the Agreement. Instead of the 

See Cmd. 9413, VP- 4 ^ 3 °- 
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reference to Article XXIII (2) in the present text, a reference to 
Article XVIII (12) will be inserted. In the revised text para¬ 
graph 12 of Article XVIII confers on a contracting party the 
right to withdraw from the Agreement under certain circum¬ 
stances on the expiration of sixty days after the Director- 
General has been notified of such intention. The reference in 
the revised Article to Article XVIII will serve the same purpose 
as the reference to Article XXIII (2) in the present Article 
XXXI. Another change is that the Director-General of the 
Organisation will have to be notified in place of the Secretary- 
General of the United Nations. 

The two other Articles to be amended by the protocol are 
Articles XXV and XXXIII. The amendments to Article XXV 
are discussed above. One significant point remains to be noted 
in connection with Article XXXIII, In the present text, any 
government not a party to the Agreement or a government act¬ 
ing on behalf of a separate customs territory, possessing full 
autonomy in the conduct of its external commercial relations, 
may accede to the Agreement. In the revbcd Article XXXIII 
the reference to a government acting on behalf of a customs 
territory is deleted altogether. Both Articles XXVI (4) (c) of the 
present Agreement and XXVI {5) (c) of the revised text state 
that if any customs territory in respect of ^vhich a contracting 
party has accepted the General Agreement possesses or acquires 
full autonomy in the conduct of its commercial relations, such 
territory shall—upon sponsorship by a declaration of the respon¬ 
sible contracting party establishing this fact—be deemed to be 
a contracting party. In the Working Party on Organisational 
and Functional Questions, a doubt was raised as to whether the 
'deletion of the reference to customs territory in Article XXXIII 
\^Ould not conflict with this provision, excluding the possibility 
of ^ch a territory acceding to the Agreement. It was agreed, 
howler, that there would be no such result and that Article 
XXVIv(4) (c) (Article XXVI (5) (c) of the revised text) would 
continue' .to be operative.’* 

The Reservation on Acceptance Pursuant to Article XXVI. 
The Agreement is at present applied under the Protocol of 
Provisional Application, which permits governments to continue 


T3 LVsa?. p- 4- 
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to apply measures inconsistent with Part IL'‘ During tlic 
Review Session, the Secretariat suggested that \riicn tlic amend¬ 
ments which require acceptance by two-tliirds of die Contracting 
Paitics have entered into force under Article XXX, it would be 
dcsiralole that the revised Agreement should enter into force 
definitively imder Article XXVI.'^ The United Kingdom delega¬ 
tion submitted, however, that decision and discussion on this 
issue %vould be facilitated if clearer information ^vas available on 
the extent to which indhadual governments were in fact pre¬ 
vented by such legislation from complying with the provisions of 
the Agreement,'® Some of the contracting parties raised objec¬ 
tions to this, and pointed out the difficulties of suppKing such 
information. 

The Contracting Parties came to an agreement on reserva¬ 
tions which is now under discussion.'" This recognises that the 
contracting parties should accept the Organisational Agreement 
definitively under Article XX\T as .soon as possible. It was also 
agreed lliat it would not be possible for some contracting parties 
to bring their domestic legislation into conformit\- witli Part II 
of the Agreement immediately upon acceptance of it under 
iVrticlc XXVI. It was accordingly agreed that such contracting 
parties would not be in a petition to accept tlic Organisational 
Agreement definitively unless a transactional period was provided 
for. All tlic contracting parties, hoNvever, undertook to do their 
best to bring the existing legislation into conformity wdih the 
Agreement as soon as possible. 

It was unanimously agreed that an acceptance in pursuance 
of Article XXVI should be valid even if accompanied by a 
reservation to the effect that Part II of the Agreement will be 
applied to the fullest c.\tcnt not incon.si>tcnt with legislation 
which existed on October 30, 1947-'^ In tiie case of the con- 


Such measures must howcs-cr be those required by mand.itory lep.si.ttio.': 
existing .-It the d.->.tc of the Protocol of Pro\-iswn.il Applic.uion or, in the 
case of governments which have acceded under Article XXXTII, .at the 
d.itc of the .Annecs' or Torquay Protocols. 

rs Sec L/189/Add.i. See also the proposals of Dcnmarle, Norv.-ay and 
Sweden in" L/273. L/275 .and L/27G respectively. 

L/2on. 

" Cmd.''94t3, p. 58. . , c n - 

Tfic date on which the Final Act of Geneva w.as sinied. See Peue 
Inslruments, Vcl. I, pp. il-X2, at p. ic. 
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tracting parties which acceded after June 30, 1949,'* the date of 
the existing legislation would be the date of the protocol pro¬ 
viding for such accession. Any contracting party making such 
a reservation shall submit as soon as possible after its acceptance 
of the Organisational Agreement under Article XXVI, a list of 
the principal legislative provisions covered by such resen’ation. 
Tliere is to be an annual review by the Contracting Parties of 
the progress made in bringing such legislation into conformity 
with the Agreement. Three yeare after the entry into force of 
the Agreement definitively, the Contracting Parties are to assess 
the progress made towards the full application of the Agreement 
by all contracting parties. 

According to the revised Article XXVI, the Agreement ^vill 
be open for acceptance by any contracting party which, on 
Mar^ t955, was a contracting party or was negotiating with a 
view to accession to the Agreement. By the phrase ‘ negotiating 
tvith a view to accession* the accession of Japan was con¬ 
templated. 

It is expected that all the proposed amendments will come 
into force, and it is the amended Agreement that will enter into 
operation definitively. Even if the revised Agreement does not 
come into force, there is nothing to prevent the contracting 
parties from applying the present text of the Agreement 
definitively. The general hope and expectation is that the same 
parties willing to put the Organisational Agreement into force, 
would also imtiatc the process of definitive application. 

Another question arises as to the position of the Protocol of 
Provisional Application should the Agreement come into force 
definitively. It appears that the Agreement \vill automatically 
supersede that protocol whether the definitive application is \v’ith 
or without resen’ation as stated above. 


The date of the Annecy negotiations for accession of new contracting 
parties. Apart froTi the oripnal contracting parties, the other accessions 
were in pursuance of the Annecy Protocol and Torquay Protocols. 



Chapter 12 

AN APPRAISAL OF GATT 

In the following pages an attempt is made to enumerate certain 
conclusions which have emerged from the study of tlic tlieors- 
and practice of GATT. To avoid repetition conclusions which 
arc already stated in tlic various chapters arc not recapitulated. 

Perhaps the most outstanding feature is the evolutionary' 
tendency manifested in the growth of the Agreement. From the 
situation ^vherc the ‘ Contracting Parties ’—acting joindy under 
Article XXV and meeting in annual Sessions—the .Agreement 
has grown into die proposed Organisation which is a fully 
developed institution. The agreement, which started as a 
temporary' arrangement, has become a completely autonomous 
and sclf-sufTicicnt entity. 

The deletion of Article XXIX, widi all other references to 
the Havana Charter, marks a complete .severance of the General 
Agreement from die Charter. The only question now remain¬ 
ing is to what extent the existing practice of the Contracting 
Parties in interpreting the Articles of the Agreement in the light 
of the corresponding Charter ^Vrticles and related documents will 
continue. 

Tlic contracting parties have borrowed from the Ha\‘ana 
Charter tvhatcvcr they thought necessary and advisable. Tie 
importance of ‘promoting the prognssivc development of the 
economics of all die contracting parties,’ ’ introduced as an 
additional objective in the revised Article I, provides an illustra¬ 
tion. Tlic introduction of the new Article XXIX relating to 
tariff negotiations is another example." .‘\gain, die new section 
relating to export subsidies to be included in the revised Article 
XVI contains the identical provisions of Article 26 of die Havana 
Charter. Tie resolutions adopted by the Contracting Partita on 
die disposal of surpluses ^ and the liquidation of strategic stocks * 

1 See Article to of the Havana Charter. 

= See .Article 17 of the H-a^-ana Charter. Formerly part of the provision.* 
of this Article were contained in the Tariff Ncsrotialions procethirt 
adopted by the Contracting Patticj. Now it is transferred to the lyyly 
of the Aerceusent. 

2 See Cmd. 94.13, p. 94. * p. 95. 
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were inspired by Article 32 of the Havana Charter. Another 
resolution on international investments for economic develop¬ 
ment also contains the objective embodied in Article 12. The 
additional provisions introduced in respect of State trading are 
to a great extent modelled on the corresponding provisions of 
Article 31. 

The organisational pro^^sions are chiefly based on the corres¬ 
ponding provisions of the Havana Charter. From a formal 
point of view, the Organisational Agreement is less integrated 
tvith the Agreement than the corresponding provisions of the 
Charter which are part and parcel of the main instrument. It 
has already been seen that powere of arbitration have not been 
delegated to the executive body of the OTC, though they were 
so delegated under the Havana Charter. Most of the differences 
bet^veen the two instruments are due 10 the fact that the Inter¬ 
national Trade Organisation began as a completely formulated 
entity, whereas the proposed Oi^anisation for Trade Co-opera¬ 
tion is the product of, and marks a stage in, an evolutionary 
process. The former represented the ideal organisation, whereas 
the latter has been moulded by practical experience and reality. 

There is a marked tendency towards closer integration and 
co-operation with other international organisations. This trend 
was already noticeable in the consultations and co-operation with 
various international bodies which were ^vorked out by the Con¬ 
tracting Parties. Such co-operation and consultation not only 
help to solve the immediate problems of those concerned, but also 
enhance the progress of world trade as a whole. Moreover, 
unnecessary duplication of functions and labour and waste of 
time and money is avoided. Closer integration of nations and 
their interests is being effected, and progress to\vards inter¬ 
national peace may possibly result from co-operative efforts in 
economic and social fields. Such co-operation leads to an 
appreciation, of the mutual difficulties encountered, and engenders 
a spirit of good neighbourliness. Waj3 and means are found 
for reconciling self-interest with the common good, and it is in 
this respect that the true significance of the Agreement becomes 
apparent. 

The contributions made by the League of Nations to inter¬ 
national economic law have been assessed.^® The Agreement 

See ante, pp. i6 et seq. 
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stepped in where the League left off. Perhaps the greatest 
contribution of the Agreement to international economic law is 
the standard of cconomic-good-ncighbourlincss. It is this new 
standard which proniLscs the promotion of international peace 
and prosperity. GATT also proves that the value of tlic most 
favoured nation treatment docs not lie in its incorporation as 
a clause in a treaty, but in its actual practice as a standard of 
intcmational economic conduct. 

The first inroad made by the League of Nations was into the 
traditional claim of States that tariffs arc matters of entirely 
domestic concern. The General Agreement, by its \ciy nature, 
has gone a long tvay towards establishing tlic principle that 
tariffs, instead of being of purely domestic concern, arc really a 
matter in which the interest of all nations arc involved and 
should therefore be subject to the direction and control of an 
intcmational body. Adjustments in tariffs arc liable to affect 
tlie interests of others, and for that reason should be made only 
after consultation and agreement with the interested patties. To 
a certain extent, tliis applies to all the internal activities affecting 
world trade. 

Tlie one branch of economic activity which is subject to tlic 
greatest measure of State control Ls State trading. Tlic insuflici- 
cncy of the provisions in the Agreement, and the absence of any 
complete solution for tliis problem in general, have already been 
discussed. The revised Article docs not substantially contribute 
anything further in this respect. Tlic new provisions requiring 
supply of information arc veiy' vague, but the consultation 
procedure introduced is a definite advance even if it docs 
not touch the crux of tlic problem. Tlic reluctance of tlic Con¬ 
tracting Parties to permit further curtailment of their economic 
sovereignty, provides an added obstacle to a comprehensive .solu¬ 
tion of the problem. Anotlier factor is the non-participation of 
the most important State trading nations, namely mcnilicrs of the 
Soviet bloc (c.xccpt Czechoslovakia) and Communist China. Thb 
dcstro>’s any prospect of an immediate solution to the problem. 

The Protocol of Provisional Application gives great latitude to 
the operation of existing legislation in relation to Part II of the 
Agreement. Tliis situation will be altered when the Agreement 
comes into force definitively. The decision on Reservation on 
the definitive acceptance of the Agreement = requires the Con- 
3 See Cmd. 9.113, p. 7 *- 
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tracting Parties to supply infonnation relating to legislation 
ccA’ering such reservation, and stipulates annual review by the 
Contracting Parties of the progress made by the Contracting 
Parties in bringing the legation into conformity with the 
Agreement. This amounts to the partial submission of the legis¬ 
lative activities of a State to an international body. 

It is interesting to examine the application of the ‘ general 
principles of law recognised by the civilised nations ’ ® in the theory 
and practice of GATT. In this connection it has to be pointed 
out that there are various limitations placed on GATT in the 
application of these principles. Firstly there are the limitations 
to the legislative functions of GAT'l'. nie absence so far of a 
proper machinery for arbitration coupled with the non-Iegal 
approach of the Contracting Parties to the decision of disputes 
constitutes another limitation. The reluctance of the Contracting 
Parties to establish precedents has retarded the growth of a body 
of ‘case law.* In spite of these limitations it is found that some 
of the general principles arc Mdely applied by GATT. Con¬ 
sidering the fact that the General Agreement contains innumerable 
exceptions and escape clauses one comes to the conclusion that 
the successful working of the Agreement would have been impos¬ 
sible unless the Contracting Parties had been applying the prin¬ 
ciple of good faith to a great extent.* By the reasonable exercise 
of rights, injury which might arise from administrative dis¬ 
crimination in consular formalities, customs requirements and 
internal regulations, has been prevented. 

That compensation should be paid for an injury caused by 
illegal acts is a general principle of law. GAIT theory and 
practice accept this principle and go much further. Article 
XXIII contemplates compensation not only for consequences of 
illegal acts but also for injuries caused by certain legal acts. This 
embodies the principles of Equity. GATT has consistently 
applied this principle.® 

Article provides for the grant of waivers in exceptional 

circumstances not provided for elsewhere in the Agreement.^* 

« See P.C.I.J. Statute, Article 38 (i) (c). Also B. Cheng, General 
Principles of Law, London, 1953, for a comprehensive tieatment ot the 
subject. ' 

8 See ante, pp. 153*6. 

8 See ante, pp. 149-53* 

10 See ante, pp. 189-92. 
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On various occasions the Contracting Parties liavc granted such 
waivers. TIic principles of visa major and chtisxda rebus sic 
slandibus iorm the basisof these waivers. 

The security exceptions contained in Article XXIarc 
Justified on the principle of .sclf-prcscn-ation. It is a well 
established principle of international law that a party is not bound 
fay its obligations under a treaty if those obligations conflict with 
its essential security interests. Tlic decision of the Contracting 
Parties in the dispute between Czechoslovakia and tlic United 
States’^ demonstrates the adherence in practice by the Con¬ 
tracting Parties to this principle. Similarly intcniational ia^v 
permits a countr>' to take certain actiom which derogate from 
its treaty obligations on the principle of ‘public good’ or 
‘general welfare.’ The measures permitted under Article 
XX (i) (a) for the protection of public morak arc based on this 
principle. 

It is the sine qua non of all judicial proceedings that both 
parties to a dispute should have a fair chance of presenting their 
ease. Whcnet'cr a dispute is brought before the Contracting 
Parties not only the parties in dispute but all other intcrc.stcd 
parties arc also given adequate opportunity to be heard.’^ 

The proposed method of deciding disputes by the Organi.-sa- 
tion leaves much to be desired. A specific arbiual machincty 
should have been coastitulcd, together with a provision for reson 
to tlic International Court of Justice or other outside arliitral 
tribunal. At the same time there is much to .say in favour of the 
mctliod hitherto adopted by the Contracting Panics ivho bring 
their collective tvisdom and experience to bear upon disputes, 
and solve any current problems in a spirit of good ncighbourliness 
and on principles of equity. 

It tvas expected that die Reviev/ Conference would deal 
adequately with the commodity problems and, in fact, propos,ils 
^verc made for iaserting in the General Agreement provisions on 
the lines of Chapter VI of the Havana Chancr. Tlicy did not, 
however, receive sufTicient support. Tlic negative attitude taken 
by the United States proved the main stumbling block. In 
addition, the suggestion of die Working Party on Coninio<lity 

I’* See at:tr, pp. I'S-O- 
Sec anle, pp. j86-8. 

See ontc, pp. 8o, 81. 
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Problems—that studies should be conducted under the ae^ of 
the General Agreement, with proposals to be included in a 
separate instrument—fell short of a real solution to this enor¬ 
mous problem. A satisfactory agreement on commodities, there¬ 
fore, remains a very vital step to be taken for the progress of 
the world economy in general and the economies of the under¬ 
developed countries in particular. It is hoped that the slow 
and inadequate method su^ested will eventually make the best 
of the present unsatisfactory situation. 

The Revie^v has, in other respects, placed great emphasis on 
the interests and welfare of the under-developed countries. The 
amendments to Articles XVIII and XXVIII are illustrations 
in point. The waiver granted to the United Kingdom** in the 
matter of the overseas dependent territories, is yet another 
example, and both the in^rtion of the objective of progressive 
economic development and the resolution on international invest-* 
meni are indications of the future approach of the Contracting 
Parties to the problems of under-developed countries. 

The reservation of a fixed number of seals on the Executive 
Committee of the Organisation for members of the greatest 
economic importance, is a deflection from the concept of legal 
equality. As already suggested, this reservation is liable to lead 
to the permanent representation of these countries on the Execu¬ 
tive, causing it to be converted into a tool of the members con¬ 
cerned. In the same \vay, the percentage formula for putting the 
Organisational Agreement into force is also a deviation from the 
principle of equity, although it is true that such a formula 
was already embodied in Article XXVI, providing for the 
definitive application of the General Agreement. It is, of course, 
justified on Ae ground that if countries carrying the lion’s share 
of world trade agree to pul an instrument into force, the others, 
armed only \vith the right of legal equality, should not be 
allowed to obstruct. But there is also a special danger in apply¬ 
ing this 85 per cent formula to the coming into force of the 
Organisational Agreement. \Vhcii it is recalled that the Organ¬ 
isation will be empowered to expel Contracting Parties ^vho have 
not become members of the Organisation, this great po^ver— 
vested as it may be in a numerical minority—does not, in 
principle, seem morally right. 

M See GATT L/315. January a8, 1955- 
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No definite bipolarisation of forces amongst die Contracting 
Parties has occunred as in the United Nations. This is became 
of the non-participation of the Soviet bloc in die Agreement. 
Ncvcrdieless, the Soviet view has often been voiced by Czecho¬ 
slovakia. Tlie objection to die waiver to the Schuman Plan, the 
attitude towards the admission of \Vcstem Gcnnany into the 
Agreement, and the constant ‘championing’ of the interests of 
the under-developed countries demonstrate how Czechoslovakia 
has played the part of an advocate of die Soviet point of i-iciv. 

There is a general feeling among the Contracting Parties that 
the present method of tariff reductions is no longer productis^c 
of results, and it was for diis reason that the French Plan of 
tariff negotiations was proposed. It was expected that the Rcvaciv 
Session would take some positive step in tin's matter, but although 
diis c.xpcctation has not yet been fulfilled, die matter still lies 
postponed for further consideration. Tlicre arc ako sufficient 
indications in the new Article XXIX to show diat the contracting 
parties contemplate die final acceptance of the French Plan. 

The traditional aspirations of certain countries to form 
preferential blocs arc hard to relinquish. TJic Agtxcmcnt, from 
the beginning, condoned the existing preferential arrangements, 
but forliadc the formation of new ones. Generally speaking, the 
Agreement has succeeded in this respect. 

Even though the Agreement provides for, and encourages, 
the formation of customs unions, free trade area';, and frontier 
traffic, there arc only a feiv cases in ivhich this provision has been 
put to use. Tlie main reason for this may be die reluctance of 
countries to part widi die considerable part of their sovereign 
functions involved in the formation of customs unions, mpccially 
if such unions arc between a small and a large country'. Another 
possible reason is that countries have begun to lay greater .‘Stress 
on multilateral agreements for the solution of their economic 
problems. 

Tlie Rei'iciv has, on the whole, brought about a general 
tightening up of the proiirions and operation of die Agreement, 
The strengthening of die consultation procedure regarding die 
use of qumititativc rcstrictioas in Article XII. is a gcxxl example. 
Tlie strengthening of the pro\-isions rt'lating to the withiiolding 
of con-sent for continuing membership from a contracting party 
wliich faUs to accept a vital amendment, and die vesting of this 
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power in the Organisation by the revised Article XXX provides 
another illustration. Similarly, the practice of depriving a 
member of his right to vote, should he fall into arrears with his 
contribution for two years, diows the intention of the contracting 
parties to resort to stricter measures in such circumstances. AH 
these procedures have been necessitated by past experience, 
nevertheless, the essential flexibility of the Agreement is main¬ 
tained. In this quality lies both the weakness and the strength 
of the Agreement. 

The Agreement was originally negotiated for a short period, 
but from time to time this has been extended. According to the 
revised Article XXVIII, a three-ycarly re-negotiation of the 
schedules is contemplated. This provision for periodic negotia¬ 
tions shows an intention of the Contracting Parties to continue the 
Agreement indefinitely, and provides proof of their confidence 
in its usefulness and efficiency. This conclusion appears more 
than justified when it is recalled that the recent general tendency 
of nations is to negotiate commercial treaties of comparatively 
short duration. 

The universal desire for continuing the Agreement, and for 
the setting up of an Organisation to carry out its functions, is 
best expressed in the letter of the United States President quoted 
above.'* The value and importance of an instrument should not, 
however, only be assessed by the eulogies sung in its praise. They 
must also be tested in actual operation. The fact that all the 
contracting parties unanimously found it necessary to strengthen 
and enlarge the Agreement and to place it on a permanent basis 
with a well-defined organisation of its own, is the best proof of 
its practical value and its great service. Undoubtedly GATT 
represents the most outstanding achievement in the field of inter¬ 
national trade and commerce. Great hope can be placed on the 
flexibility of the Agreement, and the singular evolutionary ten¬ 
dency hitherto manifested. It is to be expected that, as time goes 
on, practical necessities will induce the Contracting Parties to 
rectify its errors, remove its deficiencies, and eliminate its draw¬ 
backs. 


See enCe, pp. 570, 371. 



CASES 


Austro-German Customs Union 
(1930 (P.C.I.J.) (Adv.Op.) 

37 , 242 

Chinn (1934) (P-C.I.J.) . 43 

Chorzow Factory (1927) 

(P.C.I.J.) 12 

Danzig and the International 
Labour Organisation (1930) 

(P.C.I.J.) (Adv.Op.) . 83 

Eastern Carelia {1923) 

(P.C.I.J.) 46, 60, 81 
European Danube Commission 

(r927) (P.C.I.J.) . I 

Faber Claims (1903) (Germ- 

Ven. M.C.C.) . 177, 178 

Free Zonc.s of Upper Savoy 
and the District of Gex. 

(1929) (P.C.I.J.) Order Odt.) 

(1932) ... 40, 81. J52, 153, 154 
German Interests in Polish 
Upper Silesia (P.C.I.J.) 
Merits: 1926) . 35 


International Labour Organ¬ 
isation, Competence of (Per¬ 
sonal Work of the Em- 



Mavrommatis Palestine Con¬ 
cessions (1924) (P.C.I.J.) 

28, 59, 

Mcgalidis {1928) (Greco-Turk 

M.A.T.) . 

Meuse (1937) (P.C.I.J.) (Jdt.) 
‘Mosul Case’ (1925) 

(P.C.I.J.) (Adv.Op.) 
Najera (1928) (Fran-Ven. 

M.C.C. 1924) . 

Nationality Decrees Issued in 
Tunis and Morocco (1023) 
(P.C.I.J.) (Adv.Op.) ... "127, 
North Atlantic Coast Fisheries 


81 

'54 

189 

29 

25 

I go 


(1910) (P.C.A.) . 154 

Orinoco Steamship Co. (Re¬ 
vision) {1910) (P.C..A.) ... 92, T52 
Polish Postal Service in Danzig 
(1925) (P.C.I.J.) (Adv.Op!) 80 

Russian Indemnity (1912) 

(P.C.A.) 48, 190 

Timor (1014) (P.C.A.) . 155 

United States Nationals in 
Morocco (1952) (I.C.J.) tot, 124 
Venezuelan Preferential Claims 

(1904) (P.C.A.) . 153 

Ji'imbicdor., Tlte (1923) 

(P.C.I.J.) 40, 177 


3'7 








TREATIES 

A. MOMWAIiTtTE TreaTOS 


1814 Treaty of Paris, Article 

la . 5 

1889 Treaty concerning Inter¬ 
national Commercial 

Law . 31 

i8go General Act and De¬ 
claration of Brussels 31 

1899 Convention for the 

PaciBc Settlement of >925 

International Dis¬ 
putes . 35 

1909 Convention relative to 

Bounties on Sugar 1936 

and Protocol. 9 

1907 Convention for the 
PaeiSc Settlement of 
International Disputes 

Arts. 58-<(o . 81 1997 

igi6 Agreement on the Est¬ 
ablishment of the 
Wheat Executive .... 9 

1919 Peace Treaty, Part I 
(Covenant of the 
League of Nations). 

Art. 18 . 25 

Aft. 93. 18 1998 

Peace Treaty of Ver¬ 
sailles Arts. 40^90 83 

Convention on the Con¬ 
trol of Trade in 
Arms and Ammunt- 1929 

tions . 26 

Statute of World Court 

(P.C.IJ. as amended *930 

in accordance with 
the Protocol of 1929; 

I.C.J. 1945). 

Art. 40 . 90 

A-rt. i/i . 

Convention Arising out 
of General Act of 
Berlin, 1885 (1919) 31 

1991 Convention on the Free- 
dom of Transit 
(Barcelona). 


Art. 6 . 40 

Art. 8 . 95 

Art. 93. 175 

1923 Convention Concerning * *932 

Publication of Cus¬ 
toms Documents (San¬ 
tiago). Art. 5. 95 


318 


General Treaty of Peace 
and Amity of the 
Central American 

States. Art. 17 . 26 

Convention on the Sim¬ 
plification of Cus¬ 
toms Formalities. 

Art. 3 . 6 

Agreement on the Sup¬ 
pression of False In¬ 
dication of Ori^n of 

Goods. Art. 6 . 95 

Convention for the Uni- 
ficatioa of Certain 
Rules relating to the 
Immunity of State- 
Ou-ned Vessels. Art. 5 999 

Convention on the Abo¬ 
lition of Import and 
ExMrt Prohibitions 
and Restrictions ..... 193 

Art. 9. 193 

AiL 4 . 179 

Art. 5. 31 

Art. 16 . 36 

Convention on Treaties 
(Havana). Art. 6 ... 4! 

Convention on Inter¬ 
national Exhibitions. 

Arts. 33 and 36 . 26 

General Treaty m Inter- 
American Arbitra¬ 
tions. .Art. 9 . 25 

Convention on Eco- 
nomic Rapprrxdiement 

(Oslo). 12, 13 

Art. 9 . 162 

Art. 6 . 40 

Ast. 8. ... . 96 

Commercial Convention 

(Geneva) . ii, 12 

Art. 12 . 28 

Art. 14 .. 36 

Convention Providing a 
Uniform Law for 
Bills of Exchange and 
Promissory Notes. 

Art. 1 . 3» 

Convention for the 
Lowering of Eco- 





























T rcaiics 


359 


1932— conld. 

Art. 3 . 173 

Art. 6 . 162 

Art. 8 . 36 

Art. 9 . 26 

O u c h y Convention, 

Art. 8 .. 12, 13 

>934 Agreement on the Non- 
Application of the 
Most Favoured N.ation 
Clause to Certain 
Multilateral Economic 
Conventions. Arts, i 
and 2 . 13 

*935 Multilateral Treaty 
among the United 
States, Belgium, 
Greece, Columbia, 
Panama, Nicaragua 
and Guatemala. 

Art. I . 8, 135 

1937 Agreement for the De¬ 
velopment of Com¬ 
mercial Exchanges ... 27 

Art. 2 . 194 

Art. 7 . 28 

1940 Treaty on International 
Commercial Naviga¬ 
tion Law . 31 

1945 The U.N. Charter. 

Arts. 55, 56 

*8, 5t, 57, 96 

Art. 57 . 50 

Arts. 62, 63 ... 18, 50 

Arts. 102, t03 

24. 5 *. 52 
Art. 108 . 43 


*945— cnr.td. 

.Article of At^rcement 
of the Intenialionrd 
Bank for Reconstruc¬ 
tion and Develop¬ 


ment . ce 

Art. Q . 

Articles of Agreement 
of the internation.'d 
Monetary' Fund. 

Art. 18 . 77 

Constitution of the 
United Nations Edu¬ 
cational Scicntificand 
Cultural Organisa¬ 
tion. Art. 14 . 77 

Constitution of the 


International L.abour 
Organisation. 

Art. 411 . 77 

Constitution of the 
Food and Agricul¬ 
tural Organisation of 
the United Nations. 

Art. 7 . 77 

1946 Constitution of the 
World Health Organ¬ 
isation. 


* 95 * 


Art. 75 . 77 

Treaty Constituting the 
European Steel and 
Coal C o m m u n i t y 


(Schumnn Plan) 62 ft srri. 

Arts. 2-5 . 62, 63 

.'Arts, 6-8 . 63. 66 

.Art. 9 . 63 

.Art. 26 . 6;, 


Art. 33 . 65, 66 

.Art. 34 . 66, 763 

Art. 36 . 66 

Art. 71 . 65, 67 

Art. 79 . 63 


Art. 07 . 41 

Art, 98 . 36 


B. Bipartite 


Argentina-Brazil (1941) . 256 

Austria-Modena {1857) . 255 

Brazil-United States of 

America (1935). Art. g . 150 

Canada-United States of 
America (1938}. Arts. 2 and 

3 . *50 

Chin.a-United States of 
.America (1948). Art. 26 ... 136 

Crccho5lovaki.a-.AustraIia 

(1936). Art. 5 . 150 


Finland-Estonia (1921) . 238 

Finl.and-Gcrra.any (7931) . 202 

France-Gcrm.any (1927) . 202 

France-Italy. Protocol of 

Tunis {19.18) —.. 257 

France—Italy {1949) . 257 

Great Britain-Denmark {1940) tog 
Great Britain-Poland (1940). 

Art. 8 . 236 

Great Britain-Ssseden (Ex¬ 
change of Notes) (1053) ... toS 











































320 


Treaties 


Great BrUsun-U.S S.R. (t93o) *31 
Italy-United States of America 

{1948). Art, 24. 136 

Jugoslavia-Grecce (1942) . 256 

Nicaragua-EI Salvador (tgsi). 

Art. 3 . 250 

Poland-C2echoslovakia (1942) 256 

Ssvitzeiland-Belgium. Luxem¬ 
bourg (1929). Art. I . 8 

Union of South Africa — 
Netherlands (i935)- Art. 4 188 
Union of South Africa — 
Netherlands (Exchange of 

Notes) (i935>. 248 

Union of South Africa, 
Southern Rhodesia (Cus¬ 
toms Union Interior Agree¬ 
ment) (1938). 

Arts. 3, 3. 5-8 . 259 

Arts. 10, II, 12, 13 and 
25 . *59 


United States of America- 
Argentina (1941). Art. 3 ... ao2 
United States of America— 
Belgium, Luxembourg (1937). 

Art. 3 . 189 


United States of America— 

E! Salvador (1937). Art. 7 150 
United States of America- 
Great Britain (1938). Art. 7 231 
United States of America- 
Great Britain (Mutual Aid 
Agreement) (1942). Art. 7 

*7. >8, 19 

United States of America- 


U-S.S.R. (1937) . 235,238 

U.S.S.IL-BuJgarja (1947). 

Art. 3 . t73 

U.S.S.R.-Czechoslov3kia 

('947)- Arts. I and 2 . 135 
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free trade area, 

notification, 249 
GATT, 

review of operation of, 270 
status of, 79 
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Contracting Parties— contd. 

import and export fonnalitic.% 
rcvictv of rules as to, 161 
information, 

publication of, 162 
Inter-Sessional Committees, 76, 

90-3 . 

decisions, nature of, 92 
functions, 90, 91 
legal basis, 9 
powers of, 9 

submission of findings, 92 
International Monetary Fund, 
co-operation witli, 206 
Joint action, provision for, 73 
judicial tribunal, not a, 79 
jurisdiction of, 57 
monetary reserves, 58 
Nicaragua, 

submission of annual rc- 
port, 249, Q50 
non-discrimination, 

waiver of rule, 204 
Organisation for Trade Co¬ 
operation, 

substitution of, 281 
Panel of Complaint, 

interested third parties, 163 
legal basis, 74, 75 
postal or telegraphic ballot, 91 
Protocol of Provisional Applica¬ 
tion, 

status, 79 

quantitative restrictions, 213, 
274, 275 

annual report, 204 
recommendations in re¬ 
spect of, 211 
Report on, 199, qoo 
settlement of dispute, 199, 
212 

time limit, 204 
quasi-judicial character, 80 
release from obligations, 159 
reservations, 

agreement on, 307 
Rules of Procedure, adoption of, 
legal basis, 74, 75 
schedule adjustment, 

unanimous consent, 133 
security exceptions, 

complaints in respect of, 
178 

powers in respect of, 178 
sufficient cause, 177 
Sessions of, 74-S8 

accredited representative, 

73 , 

agenda, preparation of, Qt 
Amendment Procedure, 75. 

76 


Contracting Parties— could. 

. Annual Budget, 77 
chairman. 75 
decisions, 75 
functions, 76, 77 
private, 76 

quasi-legislative function, 

83-5 

settlement of disputes, 77- 
82 

vice-chairman, 75 
voting, 75 
waiver, 75 

settlement of disputes, 280 
South African-Southern 
Rhodesian Customs Union, 
report and conditions, 258, 
259 

Special Exchange Agreements, 
obligations, 6i 

Standard Practices, 161, 162 
State trading, 

function in respect of, 237 
subsidies, 

notification of, 220, 221 
transitional period armrige- 
ments, 

report on, 207-9 
United Kingdom, 

w.aivcr granted to, 92. 93 
waiver of obligations by, 189 
anti-dumping duties, igt 
countervailing duties, 191 
customs unions, 191 
economic reconstruction or 
development, tgt 
free trade areas, ipi 
two-thirds majority, 189 
Working Parties, 

determination of disputes, 
88. 89 

interested third parties, 163 
legal basis, 74 . 75 
m.arks of origin. 157 
nation of origin, 128 
unforeseen circumstances, 
183 

Council of Europe, 

Contracting Parties, 
custom tariffs, 69 

Countervailing duties, loi, 192. 
215-18 

amount of, 215 
conditions for, 215 
consultation proccriorc, 2 t 5 > 
2 ifi 

definition, 215 

domestic price st-abnisation. eifi 
existing legislation, esS 
mo«t favoured nation clause, 
85, 2t9 
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Cuba, 

consular charges, 

Netherlands and, 78 
schedule, 

compensatory adjustments, 
161 

United States and, 
dispute, 78 

Currency, 

par value reduced, 

tariff adjustments, 132 
Currency groupings, 
formation of, 12 

Customary international law, 149 
Minimum Standards as rules of, 
163 

Customs duties, 
raising of, 

redress for injury by, 11 
Customs regulations, 
changes in, 

publication of, 6 
Customs unions, 24a et seq. 
common tariff, 
effect of, a^9 
conditions laid down for, 

European Economic Union 
and, 266 
constituent units, 

duties and restrictions be* 
tween, 

elimination of, 246 
Contracting Parties, 
notification to, 244 
definition of, 24a 
formation of, 

reasonable time, 345 
free trade area, 

difference between, 348 
history of, 243, 343 
increase of duties, 

compensatory concessions, 

244. 

procedure, 244 
interim agreement, 347 
most favoured nation clause, 
253-61 

legitimate exception to, 85 
non-contracting party, 255 
preferential arrangements, 245, 
246 

promotion of, 

proviso, 243, 244 
revenue, 

allocation of, 243, 243 
use of, 243 
Czechoslovakia, 

Poland, 

proposed customs union 
with, 256 


Czechoslovakia— contd, 
schedule, 

adjustment of, 105, 106 
Torquay Protocol and. <12 
U.S.S.R., 

most favoured nation treat¬ 
ment, 135 
United States, 

dispute with, 147, 176, 
>77. 178, 186-8 
suspension of obligations, 
42, 82, 124, 153, 154, 
>59 

Development of Commercial Ex¬ 
changes, Agreement for, 1937, 
^ . 

Domesti c le gislation, 

GATT and, 86, 87 
Economic depression, 12 
Economic good neighbourliness, 156 
-63 

consultation, 157-62 
information^ 157 

aUocatioo of quotas, 163 
import restrictions, 162 
publication of, 162, 163 
subsidies, 162 
nature of, 156, 157 
schedules, amendments to, 
unanimity rule, 156 
Economic reconstruction and de¬ 
velopment. 

Contracting Parties, 

powers in respect of, tSo 
development defined, 180, 181 
em erge ncy measures, 1B2 
GATT. 

release from obligations 
under, 180 

governmental assistance to, 179 
-82 

imports, 

direct consultation, 181 
measures affecting, 181 
negotiations in respect of, 180 
Emergency action, 

agreement, absence of, 185 
contracting party, 
damage to, 185 
Czechoslovakia and U.S A., 
dispute between, 186-8 
fulfilment of conditions, 188 
notice, 185 

novel products, 184, 185 
parties affected, 185 
prior consultation, 185 
public announcement, 185 
quantitative restrictions,_ 

withdrawal or modification 
of obligations, 184 
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Emergenc-/ action— conid. 
serious injui>', i88 
suspension of obligations, 
extent of, 183 
right of, 183 
temporary, 184 
unforeseen development, 183 
Equity, 

principle of, 149-53 
European Coal and Steel Com¬ 
munity, 

amendment, 

unanimity rule, 43 
Belgium, 

transitional period, 63, 64 
Common Markets, 

entry into force, 63 
establishment of, 67, 68 
Court of, 

appeal to, 65. 66 
European E c o n o m i c Com¬ 
munity, 

merger, 268 
GATT and, 62-8 
conflict svith, 63 
Contracting Parties, 66 
joint membership, 64 
High Authority, 

coal imports, 64 
fulfilment of treaty, 66 
supranational character of, 
65-8 

U.S.A., agreement tvith, 66 
juridical personality, 66, 288 
nature of, 252 
objects, 62 
preferential area, 143 
preferential measures, 63 
quantitative restrictions, 
prohibition of, 63 
Treaty constituting, 
ratification, 27, 28 
svaiver in respect of, 132, 138, 
252 

European Consultative Committee 
establishment of, to 
European Customs Union, 71 
European Danube Commission, 1856, 
1 

European Economic Community, 
261-3 
Assembly, 

composition of, 262 
balance of pasments, 263 
Commission of, 

composition of, 262 
Council of Ministers, 
composition of, 262 
Court of Justice, 

composition, 262 
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European Economic Comm.— contd. 
jurisdiction, 263 
economic sector, difficulties, 
measures in respect of, 263 
escape clauses, 263 
European Coal and Steel 
Community, 
merger, 268 

European Investment Bank. 
262 

European Social Fund, 262 
France, 

exemption, 263 
organs of, 262 
parties, 261 

provisions of Treaty, 261, 262 
European Economic Union, 
common tar iff, 

GATT and, 266, 267 
escape clauses, 

GATT and, 267 
French overseas territories, 
GATT and, 267 
legal personalilv of, 268 
European Free Trade Area, 264-6 
GATT and, 

non-contracting parties, 
268, 269 

European Industrial Free Trade 
Area, 

United Kingdom proposal, 2G8 


Faber case (1903), 177, 178 
Food and Agricultural Organisation, 
Interim Co-ordination Com¬ 
mittee, etc., 6g 
France, 

Customs Agreement, 

waiver in respect of, 137 
overseas territories, 

European Economic Union, 
2G7 

Tunisia, 

proposed customs union, 
256 

Franco-Italian Customs Union, 251, 
252, 257, 258 

entry into force dclav-cd, 258 
most favoured nation clause, 
w.ajvcr of obligatioris. 254 
Free Territory of Trieste, 2.',8 
trade \rith, 143 
Free Trade Areas, 248-50 
ads-antages of, 2.59 
• Contracting P.-ulits, 

notification to. 249 
customs unions. 

diflcrencc Isciwer::, 240 
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Free Trade Areas— contd. 
definition, 348 
non-contracting party, 355 
Free Zones case (1939), 81 
dissenting judgment, 15a 
Frontier Traffic, 247, 248 

General Agreement on Tariffs and 
Trade, 

acceding governments, 
legal status, 49 
acceptance, instruments of, 
deposit, 25, as 
accession, 24, 34-40 
consent, 36 

existing legislation, 308 
Organisation for Trade Co¬ 
operation, 393 
protocol, effected by, 35 
tariff negotiations, 37, 39, 
40 

terms of, 44 
administration, 76 

Organisation for Trade 
Co-operation, 389 
allocation of quotas, 150 
representative period 
formula, rjo 
snecial factors, (jo 
amenament, 34, 43-5 
effecting, 278, 379 
non-acceptance, 315 
Organisation for Trade 

Co-operation and, 392 
procedure, 278 
proposed, 294-308 
provisions for, 44 
unanimity, requiring, 279 
withdrawal on, 41, 43 
anti-dumping duties, 213-15 
consultation procedure, 215 
arbitration, 

non-legal approach, 312 
power of, 272 

provision for, absence of, 

. 

basic objectives, 18 
bargaining tariffs, 
prohibition, 154 
Benelux schedule, 133 
adjustments, 133 
bound tariffs, 266 
bilateral agreements and, 
conflict, 137 

waiver of obligations, 
*37 

bilateral-multilateral nature, i, 
24, !0O 

bilateral-multilateralism, r r9- 

25 


GATT—contd. 

effect of, 168, 169 
breach of obligations, 
penalties, 85 
cause of action^ 

bcriefit^ impairment or 
nullification of, 146 

Chile, 

accession of, 36 
cinematograph films, 

provisions relating to, 298 
commitments, 

duration of, 21 

commodity agreements, 5^, 56 
amendment of provisions, 

276, 277 

Communist viewpoint, 
Czechoslovakia, 315 
complaint procedure, 

benefit, impairment of, 151 
institution of, 146 
compensation 

injury^ for, 312 
compensations, 
award of, 86 
compensatory adjustments, 
negotiation for, 133 
concessions, 

ivithdrawal of, 

effect, I S3, 124 
ermstitution, absence of, 73 
consular formalities, 

standard practices, adop¬ 
tion, 88 

Contracting Parties, see Con¬ 
tracting Parties 
contracting parties, 

accession of new, tariff 
negotiations, 74 
Special Exchange Agree¬ 
ments, 58 

International Monetary 
Fund, non-member of, 

132 

material economic inde¬ 
pendence, 143 
political sovereignty, 142 
withdrawal, effect of, 122, 

133 

contributions, 

non-payment, 316 
countervailing duties, 122, 215- 
18 

attitude to, 218, 219 
criticism, 170 
customs territories, 141 
defined, 142 
separate, 35 
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GATT— conld. 

customs unions under, 242-7, 
251. 3 * 5 . 
admission of, 142 
conditions laid dowm for, 
266 

definition of, 242 
most fas'ourcd nation clause 
and, 253-61 

practice in respect of, 251 
customs valuation under, 145 
CzcchoslovaJda and U.S.A., 

suspension of obligations, 
124 

date of, 121 
decisions of. 

domestic legislation and, 

definitive acceptance, 

reservation, 307, 311, 312 
definitive application, 273, 274 
dc\-clopmcnt, 22 
disputes, 

judicial international in¬ 
stitutions, recourse to, 81 
equitable principles, 152 
procedure, 313 

Documentary Requirements for 
the Importation of Goods, 
Standard Practices, adop¬ 
tion, 88 

domestic legislation and, 86, 87 
decisions and. 87 
existing, 86, 87 
new, 87 
dumping, 

attitude to, 213, 214, 218, 
2!9 

duties, increase prohibited, 121 
economic good neighbourlincss, 
156-63 

evolution of standard of, 

311 

economic reconstruction and 
development, 251 

imports, direct consulta¬ 
tions concerning, 181 
procedure, 180 

Elimination of Quantitative Re¬ 
strictions, 188 

cmcrgenc/ action, 183-02, 251 
economic and industrial 
resources, 183 
full cmp!o>'mcnt, 183 
entry into force, 25-7 
definitive, 308 
cquit.able treatment, J50 

equal treatment, distin¬ 
guished from, 150 
escape clauses, 170 ft scg. 


G.ATT— cor. id. 

European Coal and Steel Com¬ 
munity and, 62-8 
conflict, 63 

Higli Authority, 65, 66 
status of, 66 
joint membership, 64 
transitional period, 67, 68 
svaiver, 64, 63. 252 
v.’hethcr Free Trade .Area, 

64 

European Common ^^.•lrl'.ct and. 
266, 267 

European Economic Union and, 
266-9 

European Free Trade Area and, 
266^ 

cs’olutionary tendency, 309 

exceptional circumstance, 
definition of, 48 

exceptions, 170 ct scq. 

customs enforcement. 172 
deceptive practices, pre¬ 
vention of, 172 
differentjaf internaf taxes. 


domestic processing in¬ 
dustries, 173, 174' 
economic good neighbour- 
lincss. 171 

escape clauses and, 312 
essential goods in short 
supply, 170 

exhaustible natural re¬ 
sources, 173 
general, 170-6 
gold and silver, 172 
goosl faith, 171 
historical value, articles of, 
170 

intern.-il mixing rcgul.itions, 

international commodity 
agreements, 173 
monopolies, 172 
national trca.surcs, 173 
nullification and impair¬ 
ment provisions, 171 
patents, trade marks an'l 
eopjTigbf, 172 
practice, 192 
price control. 174, 176 
prison Labour, priKlucts of. 


« 75 , '73 

public he.alui, 170. 171 
public moriument', 170 
public mor.ility, 170. 171 
short supply, gryxls in, 174 
surplus 174 

under-dtsxloped countries, 
175-82 
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exchange action, 206 
exchange controls, 62 
existing legislation, 

conformity of, 307 
export subsidies, 294, 300, 301 
exported goods, 

internal taxes, application 
of, 296 

extension of assured life, 

Torquay Conference, 155 
federal Republic oi Germany, 
accession of, 32 
free trade areas, 248-50, 315 
freedom of transit, 122 
French Plan and, 118, 119, 

304 

frontier traffic, 247, 248, 315 
frustration of objectives. 

Special Exchange Agree¬ 
ment, 61 

full application of, 
date of, 308 
function of, 57 

General Elimination of Quanti¬ 
tative Restrictions, 122 
Geneva. 

reductions negotiated at, 
^ , *4.4. «45 ^ 

S )od faith, 153-0 
reek schedule, 

adjustments, 133 
Havana Charter and^ 54-6 
deletion of reference to, 

295 

interpretation and, 54 
relationship of, 278 
severance, 309 

import and export restrictions, 
exchange restrictions, to 
make effective, 206, 207 
Import and Export Restrictions 
and Exchange Control, 

Standard Practices, adop¬ 
tion, 88 

independent legal status, so 
individuals, 

does not extend to, 143 
Indonesia, 

accession of, 142 
injury, 

redress for, 11 

integration of economics, 251 
inter-governmental organisa¬ 
tions, 

relationship with, 68 
Interim Co-ordinating Com¬ 
mittee for International Com¬ 
modity Agreements and, 69 


GATT-—f 0 ntd, 

Inter-Sessional Committees 90 
-3 

internal maximum price con¬ 
trol measures, 149 
International Chamber of Com¬ 
merce and, 70, 71 

consultation and arrange¬ 
ment with, 68 

international investments for 
economic development, 310 
international law and, 85, 86 
application of general 
principles, 312 

International Monetary Fund 
and, 56-62 
arbitration, 273 
Articles of Agreement, 58 
balance of payments, 57 
consultations with, 60 
co-operation with, 273 
division of functions, 57 
exchange arrangements, 57 
finance, 273 
monetary reserves, 57 
Special Exchange Agree¬ 
ment, 58 

international organisations, 
co-operation with, 310 
interpretation, 53, 54 

Havana Charter and, 55 
Netherlands request for, 78 
Israel, 

accession of, 52, 142 
Japan, admission of, 38, 39, 40 
terms of accession, no, in 
Korea, 

accession to, 32 
legal entity, 71 
legislative functions, 
limitations on, 312 
low duties, 

binding of, 304 

major commodities, price con- 
trol, 

British proposal, 55, 56 
margin of preference, 

decrease not bound, 130 
permitted, 129, 130 
marks of origin, 145, 154 
Minimum Standards, 163, 164 
maximum price controls, 
164 

not defined, 163 
. State trading, 164 
traffic charges, 164 
mistakes, 155 
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GATT— contd. 

most favoured nation treatment 
in, 156 et sea. 

customs unions and, 253- 
61 


scope limited, 254 
draftin?, 126 
schedules, 132-4 
terms of, 126 
unconditional, 85 
multilateral nature of, 24 et sea. 
mutuality requirement, 165 
National treatment, 167, 168, 


179 

exceptions to, 167 
.Iriternal Transit, 122 
provisions relating to, 167 
Nationalist China, 


svithdrawal of, 122 
negotiation of, 17 et sea. 
novel products, 184, 185 
nullification or impairment of 
benefits, 290 
objects, 309 
obligations, change of, 

amendment involving, 43 
observance, 

good faith, tga 

Open Door standard, j66, 167 
organisation, 271, 272 

permanent, establishment 
of, 271 
scope_ of, 272 

Organisation for Trade Co¬ 
operation, 270 et seq. 
expulsion, 282, 283 
integration sWth, 282, 283 
organs of, 73 ct seq., 271 
Pakistan, 

accession of, 52 
Panel on Complaints, 88-50 
composition, 80 
establishment, 89 
presentation of cases, 89. 


90 

procedure, 89, 90 
quasi-judidal character, 89 
participation in, 21, 22 
parties, 

defined, 141 

Philippines’ accession to, 30 
post-war economic adjustments, 
58. 175 
Preamble, 

amendment of. 278 
deletion of, 298, coo 
reciprocity and mutuality. 


tot 


substitution, 295 
preferential nates, 

future increases, lei 


G.A.TT— contd. 

preferential tre.itmcr.t, 
maintenance of, 163 
Preparatorj' Committee, 20 
prior international obligations 
and, 107 

relationship, 136 
proposed amendments to, 270 
el seq. 

simple majoritv- procedure, 
278, 279 

Protocol of Modification, 1048, 
48 

Protocol of Organisational 
.Amendments. 305^ 
protocols, 45-0 

accession, 45, 46, 48, 49 
amendments in. 279 
Modification, 46, 47 
modification of dates, 46 
rectification, 46, 47 
registration, 45 
reservations. 46 
retrospective acceptance, 
46 

status, 28 
unsigned, 46 
quantitative restrictions, 
abolition of, 193, 194 
amendment to pros’isions, 
274-fi 

annual cori 5 ult.itKjn, 299 
balance of payments, 294 
consultation procedure, 

299, 315 

quarantine regulations, 
publication of, lyr 
quasi-lfgislative function, 
three .aspects, 84 
ratification, 24, 27-30 
protocols of, 44. 45 
rcciproc.al treatment. 165, :C6 
reduction of rate ct duty, 130 
rcgion.al arrangements, 250-2 
registration, 24, 25 

deposit, distinct from, 24 
reservation, 24, sr-' 
unanimity, 31. 32 
revision of, 22. 24 

non-.acceptancc, effect of, 

. 33 . 34 , 

Rules of Prwtcdurc, 39 
sclicdules, 

amendment, 

formal, 297 
unanimity require¬ 
ment, 121 
application of, loe 
changes in. 44 
changes, v.ihdation c.f, 105 
compilation of, tt.2 
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CzechoslovaVia, adjustment, 
105, jo6 
division of, I2i 
equal treatment, lao 
extension of period fixed, 
301 

integration of, tao 
items not included, 106 
margin of preference re- 
duction, 105 

most favoured nation rates, 
121 

preferential rates, lat 
rectification, 398 
relationship to, ag8 
re-negotiations, i 13-16, 
301, 30a, 316 
agreement, 113 
under-developed countries, 

3 oai 303. 304 

United States proposal, 
377 

scope, at 
Secretanat, 55-7 

Annual Sudget, 77 
expenses, 96 
ICITO Secretariat, 95 
staff, status of, 96 
United Nations, provision 
fay, 93-7 

security exceptions, 176-9, 313 
aggrieved parties, 178 
arms and ammunition, 176 
fissionable materials, 17$ 
international law, 177,178 
prima facie case for, 178, 

179 

United Nations Charter, 
action under, 176 
separate customs tariffs, 123 
Settlement of Disputes, 77-82 
signing of, 20 
South Africa, 

reservation to Protocol, 

1948, 31, 32 

Special Exchange Agreements, 
60, 61 

'v Standard Practices, 87, 88 
adoption of. 

Consular Formalities, 

71 

Documentary Require- 
. ments for importa- 
\ tion of goods, 71 
State trailing, 179, aaS et seq., 

amendment of provisions, 
877,Vo 
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Consultations and com- 
plaintj 233, 234 
negotiations, 301 
non-discrimination, 151 
nullification _ or impair¬ 
ment provision, 233 

quantitative restrictions, 234 

security reasons, 239 
Solution to problem of, 241 
supply of information, 301 
Strategic stocks, 

liquidation of, 309 
subsidies, 179, 219-25 

amendment of provisions, 

, 277 

surpluses, 

disposal of, 309 
suspension of obligations, 42 
withdrawal, 42 
Switzerland, 

admission of, 34 
Syria and the Lebanon, 
withdrawal of, 123, 123 
tariff concessions, • 

withdrawai or modification 
of, 294 

tariff negotiations, 78 

amendment of provisions 
for, 304, 305 

condition of accession, 113 
nation-and-nation basis, 
too 

Procedure, 304, 305 
tariff reductions, 

French plan, 315 
tariffs, 

amendment of provisions, 
bound Items, negotiation of, 

277 

reduction of, loi 
under-developed countries, 

305 

unilateral concessions, loi 
unilateral withdrawal of 
concessions, 277 
temporary measure, 

designed as, 24, 270 
termination, 24 

no provision for, 41 
territorial application, 141, 143 
preferential treatment ex¬ 
cluded, 143 

third parties, 134 el ieq- 
transportation charges, 154 
trust territories, 142 
unbound items, 

margin of preference, 
increase, 130, *3* 
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undcr-dtn’clopecl countries, 179 
-^82, 295, 314 
United Nations and, 50-4 
co-operation with, 273 
deposit of documents with, 


financial assistance of, 54 
legal assistance not de¬ 
rived from, 141 
no formal rclationsliip, 50, 
5 ' 

not subordinate to, 24 
political matters, 52, 53 
registration by, 51 
UNESCO and, 69, 70 
United States attitude to, 270, 
271 

unusual features of, 49 
svaiver of obligations, 189-92, 
3«2, 3J3 

principle behind, 190 
withdrawal, 40-2 

aggrieved party, 291 
amendment and, 41, 42 
fixed period for, 41 
noti«, 53, 297 
provision for, 41 
right of, Consultation, 123 
Working Parties, 93-5 
ad hoc basis, 93 
composition, 93, 94 
Council of Europe’s tariff 
reductions proposals, 94 
expert study groups, 94 
Food and Agricultural Or¬ 
ganisation, 94 


powers, 94 
procedure, 94 
recommendations, nature 
of, 94 , 95 

World Health Organisation and, 

69 

Geneva Conferences, 1927, 6 
Geneva Protocol, 102 
Genoa Conference, 1922, 6 
Germany, Federal Republic of. 


GATT, 

accession to, 32 

Norwegian dispute with, 89, 


90. >47 

equitable settlement, 152, 


sardines, import of, 120, 152, 
153, 160 

Special Exchange Agreement. 
61 

Gold standard, 

abandonment of, le 
Good faith, >93-6 
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Grcco-Tmli’h Arbitral Tribunal, 
good faith, 154 
Greece, 

GATT, 

violation, 133 
schedule, 

adjustment of, 133 
United States, 

dried fiirs, duty on, 150. 
160, 188 
Yugoslavia, 

proposed customs union. 
25G 

Hague Convention for the Pacific 
Settlement of Disputes, 1907, 
model procedure, 8t 
Haiti, 

economic reconstruction and 
development, 182 
Special Exchange Agreement, 
61 

Hazard Research Draft Conven¬ 
tion, 

■pending ratification ’ clause, 
good faith, 155 
Havana Charter, 9 

acceptance, instruments of, 
deposit, 25 
accession to, 
consent, 36 
adoption of, 20 
allocation of quot.as, 

special factors, 150, 151 
.amendment, 

prtKedurc for, 43 
ratification of, 43 
two kinds of, 43 
anti-dumping duties, 213, 214 
misuse of, 215 

commodity agreements. 173, 
276 

constitution, 73 
consultation, 162, 183 
criticism, 170 
customs unions under, 254 
drafting of, 7, 2i 
dumping, 

attitude to, 2(3, 214 
emergency action, 

unforeseen development, 

entry into force, 26, 74 
failure, 21. 22 
escape clauses, 2t 
Final Act of. 55 
GATT, 54-6 

deletion of references in. 
2?5 

relation to, 278 
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Havana Charter— contd. 

severance, 309 
interpretative notes, 55 
Minimum Standards, 
not defined, 163 
most favoured nation clause, 15, 
126 

negotiation of, ij et seq. 
non-members, 135 
Organisation for Trade Co¬ 
operation, 

differences, a8o 
post-war conditions, 
definition, 175 
Preparatory Committee, 73 
quantitative restrictions, 
abolition of, 194 
exchange controls, 907 
regional arrangements under, 

25Q, a 5 » 

special circumstances provision, 
isg 

State trading, 999 

consultations and com¬ 
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dispute with, 89, 144 
reciprocity and mutuality, 
103 

Indonesia, 

consular formalities, 88 
GATT, 

accession to, 142 
Industrialisation, 99 


Interim Co-ordinating Committee 
for International Commonly 
Agreements, 173 

composition of, 68, 69 
International Chamber of Com¬ 
merce, 6 

Austrian Committee, 7 
GATT and, 68, 70, 71 
International Conference on Food 
and Agriculture, 1942, 18 
International Convention, 1923, 150 
International Convention to Facili¬ 
tate _ the Importation of Com¬ 
mercial Samples and Advertising 
Material, 88 

International economic law, 

economic good ncighbourlmess. 
86 

League of Nations and, 16 
et seq. 

International Exhibition Conven¬ 
tion on (1928), 9$ 

International institutions, 
non-member states, 83 
unanimity principle, 83 
International Labour Conference, 
1949, 18 

International Labour Organisation, 
amendment, 

provision for, 43 
mtemational legislation, 83, 84 
International law, 

GATT, effect of, 85, 86 

theory and practice, 319 
treaties, 

action pending ratification, 
100 

International Law Commission, 
multilateral conventions, 
reservations to, 33 
International Monetary Fund, 
arbitration povren, 38 
Articles of Agreement, 
breach of, 58 
GATT and, 58 
Special Exchange Agree¬ 
ments, 6{ 
common quota in, 

quantitative restrictions, 
905 

CompTomis, 59 
Contracting Parties and, 58 
co-operation, 906 

trade action, 60 
dcterminationSj 59 
exchange restrictions under, 
quantitative restrictions, 
equivalent to, 205 
findings, 59 
function of, 57 



Index 


339 


International Monetary’ Fd.— contd. 
GA-TT, 56-62 

consultations, 60 
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renegotiation of, 153 
United Nations, 

admission to, 52 
Parap^uay, 

IJnited Kingdom, 

most favoured nation treat¬ 
ment, 135 

Peace Treaty, igig, 3, 5 
People’s Democracies, 

foreign trade policy, 232 
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quota s>' 5 tcm, 234 
solution to problems, 23G, 

237 

efTcct of, 240 
cfi'cctive control, 229 
expansion of svorld trade and, 
240 

foreign policy, 

effect of, 232 

full cmpIosTOCnt policj’ and, 
240 

global purch.asc arrangement, 
240, 241 

gro\\-th of, 226, 227 
Xlarkcting Boards, 

operation of, 228 
monopolistic discrimination. 233 
most favoured n.ation clause 
and, e37,_ 238 

discriniination not climin- 
.alcd by, 23S 


State trading— 

non-discrimination, 86, 227, 
228, 230-3 

goyernnicnt.al use, pioducts 
impo.'lcd for, 228 
price v.ari.ition, 228 
scope of obligation, 230 
planned economy, 

difficulties arising from 
operation of, 231 
factors invoK-cd in, 233 
regulation of trade, 237 
priv.itc traders, 

imports or exports by, 230 
problems of, 

suggested solutions, 239- 

41 

public commercial enterprife, 
229 

quantitative restrictions, 234-7 
balance of payments, 234 
effects, precise determina¬ 
tion of, 235 
non-discrimination. 234 
quotas, 

allocation of, 241 
fixed, 236 
reasons for, 239 
Russian trade, 226 
tariffs, 237 
Sterling area, 

International ^foIlCta^y Fund, 
report of, 59 
st.abilisation of, 12 
Subsidies, 2:9-25 

.amendment of provisions, 277 
Australia, 

sosiium nitrate, 221, 222, 
223, 224 
coiisult.ation, 221 
Contracting Parties, 

notific.ation to, 220, 221 
definition, 219 
estimated effect. 220 
exports, increase of, sio. 220 
reduced cliarges on, 220 
indirect. 220 
internal t.axes. 

manipulation of, 220 
ju.stification for, 225 
like products, 

Australia - Civile eiispute, 

C 2 A 2 2 2 

nullific,ation or impainrient, 223, 

t 

United State? of America, 
or.-ioges, 224, 225 
Working P-arty, 

scope of term hmitetl, 223 
Supreme Ecor.rtnvc Ccuneil. 3 



Index 


346 


Sweden, 

Norway, 

proposed customs unioB, 

, 255 . 

United K\nsdotn, Trtaty vnUi, 
* 933 . . . 

termination, 108, 109 
Switzerland, 

GATT, 

admission to, 34 
Syria and the Lebanon, 

GATT, 

withdrawal from, laa, ia3 
Syrio-Lebanon Customs Union, 255 

Tariff Agreement Committee, ree 
Tariff Negotiations Committee 
Tariff autonomy, 86 
Tariff negotiations, 

annual import statistics, in 
balance of advantages, toa 
bargaining tariff, 109, no 
bilateral basu, 98 
bound and unbound items, 
United Kingdom request 
for waiver, 106, to? 
bound Items, 106, to? 

Chief Supplier rule, no, tti 
concessions, » 

generalisation of, too 
concessions sought, 111 
Contracting Parties, 
meeting of, 111 
customs tariff, current, 111 
French plan, 116-19 

bilateral-multilateral tech¬ 
nique, 

departure from, 49 
GATT and, 118, 119 
legal implications of, 118 
predetermined ceiling, duty 
rate exceeding, 117 
reduction, 

computation of, xi6, 
117 

reduction contemplated, 
116 

resolution of conflict, 118, 

"A 

special terms, ti? 

GATT, under 

nation-and-nation basis, 

horizontal reduction, 98 
low duties, 

binding of, 104., si6 
margin of preference, 104-6 
decrease, 105 
increase, 105 
multilateral approach, 98 


Tariff negotiations— contd. 
mutuality, iot-3 
negotiated reduction, 98 
pair negotiations, 100, no 
Preferential Rales, 104-6 
prior international obligations, 
107-9 

Draft Agreement, 107 
procedure, 111-19 
product by product basis, 99, 

103, 104 

procedure, 103 
reciprocity, 101-3 
re-negotiation, 113-16 
rules, loo-ii 

Rules and Procedure of, 98 
ft seq. 

unbound items, 106, 107 
United Nations Conference on 
Trade and Employment, roi 
Working Party, 102 
Tariff Negotiations Committee, 115, 

ti6 

ad hoe committees, 115 
control, 115 
function, 115 
procedure, 115, it6 
Tariff quotas, 
use of, S02 

Tariff Truce Cen/exence, 1930, ii, 
109 

Tariff ^Vo^king Party, see Tariff 
Negotiations Committee 
Tariffs, 

amendment of provisions, 277 
changes in, 

publication of, 6 
domestic jurisdiction, 17 
new levels, 

binding of, 106 
non-negotiable, 99 
reduction of, 99 
re-negotiation, 

bilateral negotiations, 113 
Contracting Parties, auth¬ 
orisation, 113 
procedure, 114, 115 
results of, 115 
unbound items, 
increases, 106 

Torquay Protocol of Tenns of 
Accession, 48 
Czechoslovakia, 32 
GATT, 

extension of assured life, 
‘ 55 . . 

tariff negotiations prior to, 103 
tariff ne^tiatioru procedure, 
prior international obliga¬ 
tions, 136 



Index 


United Nations— contd. 

International Trade Organisa¬ 
tion and, 50 
Israel, 

admission of, 5a 
League of Nations, 

. transfer of functions to, r6 

legal department, 

GATT, interpretation, 53, 
54 

legal personality, 988 
Pakistan, admission of, 5a 
Privileges and Immunities of 
the Specialised Agencies, 988 
ratihcation, 07 
registration by, 

elimination of conflict, 52 
reservation, 

accession without, 31 
Trade and Employment Con¬ 
ference on, 35 

Preparatory Committee, 50, 
68 

TariH negotiations, lot 
UNESCO, 

GATT and, 69, 70 
United States Defence Production 
Act, 160 

United States'El Salvador Treaty, 
t937j >50 

United States of America, 

anti'dumpmg legislation, 917 
Belgium ana Luxembourg, Eco¬ 
nomic Union, Treaty with 
(« 937 ), 

emergency action, 189 
China and. Treaty between, 

136 

consular formaUties, 88 
Cuba and, 

dispute, 78 
Czechoslovakia, 

complaint by, 176, 177 
discrimination against, 147 
dispute, 178, 186-8 
obligations, suspension of, 
42, 89, 194, 153, i 54 i 

159 

dairy products, 

import restrictions, 196, 
*97 

dried figs, duty on, 

Greece and Turkey, 159, 
160, 188 

European Coal and Steel Com¬ 
munity, 

High Authority, agreement 
with, 66 
GATT, 

attitude to, 270, 271 


United States of America— eontd. 
Havana Charter, and, 

commodity agreement, 56 
non-ratification of, 20, 51, 
271 

Hull Trade Agreements Pro¬ 
gramme, 239 
imported dairy products, 
restrictions on, 160, i6t 
Italy, 

dispute, 224 

Italy and, Trea^ between, 138 
tariff negotiations between, 
109 

Netherlands’ obligations to, 
suspension of, 42 
oranges, 

subsidy on, 224, 225 
Organisation for Trade Co¬ 
operation, 

attitude to, 294 
Pacific Islands, 

waiver in respect of, 137, 

149 

South Africa, 

dispute, 224, 235 
U.S.S.R., Trade Agreement, 
* 937 , 935, 938 

United Kingdom, Treaty be- 


United States Trade Agreements 
Act, 1034, 5 * 

Univenal Postal Union, 2 
Uruguay. 

GATT, 

accession to, 30 
Annecy Protocol, 46 

Waiver, 18 9-9 2 
Wheat Executive, 1916, 9 
World Economic Conference, 1936, 
6 

bilateral treaties following, lO 
recommendations, 10 
tariff reductions, 10 
World Health Oreanisation, 

GATT and, 69 

World Monetary and Economic 
Conference, 1933, 14 
World War I, 

multilateral projects prior to, i 
Yugoslavia, 

Greece, 

proposed customs union, 
956 

ZoUvercin, 

Frankfort, 253 



The London Institute of World Affairs 

Founded 1934 

c/o The Faculty of La^fs, Vsivkrsity' College Lo.vdos 
Gower Street, Lokdon’, W.C.l 

OFFICERS 

President and TreasiiTcr: 

Professor G. W. Keeton, M.A., LL,D. 

Vice-PTCside7its : 

The Rt. Hon. Lord Beveridge, K.C.B., D.Sc., LL.D., F.B.A. 
H.E. F. T. Cheng, LL.D. 

Professor Clyde Eagleton, Ph.D. 

Sir Kenneth G. Grubb, K.C.M.G. 

Sir David Pye, C.B., M.A., Sc.D., F.R.S. 

Professor W. E. Rappard, Dr.es Sc.Pol. 

Georg Schvrarzenberger, Ph.D., Dr.Jur. 

Professor H. A. Smith, D.C.L. 

Professor Quincy Wright, M.A. 

Cofincil: 

L. Aird, B.A. A. E. Moodic, Ph.D. 

C. S. Bicket Miss C.31. Rigby, M.A., Ph.D. 

W. Burmeistcr, B.A. R. Hilarj’ Stevens 

E. .7. Cohn, Ph.D., Dr.Jiu". Jliss Susan Strange, B.Sc. 

A. MePhee, B.Com.,M-A.,Ph.D. A. E. TwcnljTnan, 3f.A. 

Director of Studies: 

Georg Schwarzcnbcrgcr, Ph.D., Dr..Iur. 

Secretary and Or^nnisinC Tutor: 

L. C. Green, LL.B, 

Official Publiskers: 

Stevens & Sons, Limited, I.ondon 



THE LONDON INSTITUTE OF WORLD AFFAIRS 

Founded 1034 


OBJECTS 

The LONDON INSTITUTE OF WORLD AFFAIRS is a 
self-governing, independent research and teaching organisation 
for the study of world affairs. 

The Institute seeks to achieve this object by the promotion of 
conferences, lectures, discussion groups and research upon the 
main problems of world affairs, and by its various publications. 
It is an unofficial body committed to no particular party and 
no particular ideology. 

The membership of the Institute is international, and its 
activities are financed by the subscriptions and donations of its 
members, and by income from its various activities. 

The minimum subscription is £1 10s. Od. per calendar year. 

Members receive the Year Book of World Affairs free of charge 
and post itee, and ate entitled to purchase volumes in the Library 
of World Affairs at a reduction of twenty-five per cent, below the 
published price, provided that such copies are ordered from the 
official publishers of the Institute. 

The Institute is responsibe for the full teaching programme in 
connection with the University of London Diploma in Inter¬ 
national Affairs (full time course), which extends over two years, 
and awards a Diploma in Intemationot and Comparative Air Law 
on the basis of an approved course of study. 


TO THE SECBETABY, 

THE LONDON INSTITUTE OF WORLD AFFAIRS 
c/o The Faculty of Laws, University College London, 
^rrWEZT, 

I enclose £.*as membership subscription to 

THE LONDON INSTITUTE OF WORLD AFFAIRS for the 
year 10. 


Ifame .... 

Address . .V. 





s 

t-w 


s 













DIPLOxAlA IN INTERNATIONAL AFFAIRS 

This is a Diploma in the Humanities of the Extramural DeparH- 
ment of the University of London, and the lectures for tin- 
full time (day) course are the responsibility of the London 
Institute of World Affairs. 

The Diploma course extends over two years, the subjects for 
the first year being: 

Modern International Histor>' 

International Law 
Intemational Economics. 

In the second year the subjects studied are: 

International Relations 
International Institutions 
International Economic Law. 

The fees for the course arc ten guineas each year. 

Candidates for the Diploma are required to attend twenty- 
four lectures and discussion classes in each subject, and are 
expected to do such written work ns will be prescribed. .\t the 
end of each year students are required to take an examination in 
each of the prescribed subjects, and on the results of these 
examinations the Diploma is awarded. 


DIPLOMA IN INTERNATIONAL 

AND 

COMPARATIVE AIR LAW 

This is a Diploma awarded by the London Institute of ^^orld 
Affairs on the basis of examinations held annually by the Institute. 
The examination is divided into two Parts, which may he taken 
separately: 

Part I: General principles of Internationa! and 
Comparative Air Law. 

Part IT: Selected Problems of International and 
Comparative Air Law. 

Candidates for the Diploma must have pursued a recognised 
course of study in order to qualify for admission to the examina¬ 
tion. 


Full details and application forms for both Diplomas may hr 
obtained from: 



PUBUCATIONS OF TOE lOSDOS INSTITIITE OF WORID AFFAIRS 

Edited by George "W. Keeton and Georg Schwarzcnbergcr 


Annually The Tear Booh of TSTorid Affairs 42 s. 

The Year Book contains research articles of permanent Interest on 
Important aspects of world affairs. Umited numbers of the 1947 , 1918 , 1951 , 
1952 , 1953 , 1954 , 1955 and 1956 Tolumes are still available. 

The Library of World Affairs 


1. ilaking International Z>ato TTorJlr. 
Br George W. Ceeton anJ Georg 
Schwarzenberger. Second £ditton. 

16s. ed 

Z China Moulded by Con/uciue The 
Chinm Vay in Tl’eetern Light By 
Eie Exeelleaer Dr F. T. Cheng 
Illustrated. 23a. CJ 

3. .4 1/anuaI of International Lata. Bp 
Georg Sehwarzenberger. Third Edi 
tioo. So* 

i The CrliU in the Late of KoUons 
By n. A. Smith. lit 

S Grrat Sritam, the l/nlted States and 
the Future. By J. E. Tjlee. Ut 

6. Chtna, The Far Fail and the Future 

By Oeoree Eectoo. Seeood 
EditloQ. 27* ed. 

7. Ceeehoitoeahia between Fail and 

ITeet. fir W. Diamond Ke IM 
8 The Allied Mllilarv Ooeernment of 
Germany. By W. Friedmann. 27a ed 
9, The Law and Cuitem of the Sea. By 
B A. Smith. Second &UUc« 
With Supplement. les. ej 

10. The Charier of the Vnitei yotiont 
By L. II. Oaodtieh and E. Bambco. 
Second Edition. 32a. M 

II The Law of Ihe United Kationf A 
Critical Analyiit of iti Fundamental 
Froblemi By Qana Ketien. With 
Supplement. £9 es 

[12-13. Out of pTint.2 
It. The World of the Slate. By A 
Uousset. tea. ed 

13. Euiiia and the tlntted Stetee. By p. 

A. Sorokin. Second Edition. 13s ed 
16 The International Late of Reeogni 
lion. By T. C. Chen. £4 12s. Dd 
17. /ntemationot Law Ihrauph Ihe Caere 
By L. C. Green. Second Edition. 

(in preparation.) 
18 Power PoUtlce; A Study of Inter¬ 
national Society. By O. Schwarzen- 
berger Second Edition (reeUed). 


19. laCemational Feanomte Organualiont 

By C. H. Alezandrowicz 32s. 6d 

20. E 2 proprlatioH sn intemaltanal-Lou. 

By S. Friedman. SSs. ed 

21 The General Priuelplee of Law ai 
applied by Intemaltonal Courti and 
Tnbunole. By Bm Cbeng. £4 1^ 6d. 
23. The Law of Jiatlone: Caett, Docu 
mentr and Notee, By H. W. Briggs 
Second Edition. £3 lOs 

23. Lots ond Social Chanse in the U.S.S.R 
By 3. X. Barard. 27e. 6d 

21 The Britith Cammanweallh in inter 
national Lots. By F. J. IFoel Baker 
and 3. E S. Fawcett. 

(In preparation.) 
2S. iaCematianal Eelatione.* The World 
Cammnnity In Traneilton By N 
D. Fatmer and H. C. Perkins. £3 
20. The Cammvniit Theory of Law, By 
linns Etlsen. Sis. 

27. Orpanhlnp for Peace; International 

Organaation in World Alfoirt. By 
D S. Cbeever and n. Field nari 
Uod. Jr. £2 ISs. 

28. iHationalily and Stoteleiinees in inter 

national Law. By P. Weis. £3 Ss. 
SO. Oermany and the Horth Atlantic 
Community.' A Legal Survey. By 
II. Bathurst and 3. L. Simpson. 83s 
30. Law and SIrueturei of Social Action. 

By K. S. Carlston. SSs 

31 Catee and diateriaD on inlemationat 
Law By L. B. DrCeld and E. D 
3ft. 41. V.. 

S3. The Council of Europe • Ite Structure, 
FuneCioni and Achtesemcnti. By 
A. H. Bobertson. £2 Ss 

33. The Truiterehip Syetem of the United 

Hatione, By C. E. Toussaint. 

37a. 6d 

34. international Relatione. By M. 

Margaret Ball and Hugh B. Ell 
longh. £210a. 

33 The inlrmational Protection of Trade 
Union Freedom. By C. ttilfred 
Jenks. (in the pre*») 


Members of the Institute who wish to obtain publications of the Institute 
at the special reduced price, plus 2s. per volume postage, should order 
them from the ofBcial publishers of the Institute: Messrs. Stevens and 
Sons Umited, 119 and 120 Chancery Lane, London, W.C. 2 . Telephone: 
CHAncery 5462 . Cables: RHODRONS, London. 


March 1957. 



